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Bac. Trats A common recovery is a judgment obtained in a fiQi- 


148. 


tious ſuit brought againſt the tenant of the free hold, in 
canſcquence. of a. default made by the perſon who is laſt 
vouched to warranty in ſuch ſuit. | 
A common recovery departs ſo far from the original 
modes of transferring property, and is in its proceſs ſo 
complicated and artificial, that if we had no hiſtorical 
evidence of the time when it was firſt adopted among 
the common aſſurances of the law, we might ſafely pro- 
nounce it to be in ſome reſpects a modern invention 
ut the fact is well known that we are indebted to the in- 
genuity of the ecclefiaſtics for the introduction of com- 
mon recoveries, in order to evade the ſtatutes of mort- 
main, by which they were prohibited from purchaſing 
or receiving under pretence of a free gift, any lands or 
tenements whatſoever. , To effect this 83 the religt- 
ous houſes uſed to ſet up a fictitious title to the lands in- 
tended to be given or ſold, and brought an action againſt 
the tenant to recover them; the tenant by colluſion made 
no defence, whereby judgment was given for the religi- 
ous houſe, which then recovered the lands by ſentence of 
law, upon a ſuppoſed prior title. Fi 
Although proceedings of this kind were carried on by 
a ſpecies of conventional fraud, between the religious 
houſe and the tenant of the land, yet the judges held, 
that in theſe caſes the religious communities did not ap- 
propriate ſuch lands per titulum dont vel alterius alienatis- 
vis, as tlie ſtatute of mortmain expreſſes it, nor that they 
were within the words aut alio quovis mado arte vel inge- 
nio; for as recoveries were proſecuted in a courſe of law, 
they were preſumed to be juſt: and it was accordingly 
held by the courts of juſtiee that they were not within 
the ſtatute. | 
The notoriety and evidence which attended feigned 
. * xecoveries was ſuch, that they were not uſed by the ec- 
dle ſßiaſticks alone, but were ſoon adopted by lay perſons, 
a8 A e mode of transferring lands. Thus it ap- 
peats by the ſtatute of Glouceſten 6 Ed. 7. that feigned 
recoveries were at that time in conſtant uſe, for it 1s pro- 
vided by the 11th chapter of that ſtatute, that a termor 
2 years might falſifj a feigned recovery, ſuffered by the 
JJ TV 
. 1 


"2 
*. 


. 
" 
. * 


RECOVERIES. 


The want of moderation on the part of the ecoleſiaſtics 
counteracted the effects of their ingenuity; for being 
ratified by the ſucceſs of their practices, they had ſuch 
Aya recourſe to feigned recoveries. as to oecaſion a 
parliamentary interference: henee by the ſtatute of 
Weſtminſter 2. 13 Ed. I. c. 32. it was enacted, that in 
all caſes where eccleſiaſtical perſons reesvered lands by 
default, a jury ſnould try the right of the demandants to 
the land, and if the religious houſe: was ound to have a 
title, they ſhould recover ſeiſin, other wiſe it ſhould be 
forfeited to the immędiate lord of the fee; in the manner 
dire &ed by the ſtatute of mortmainn. | 
: In. conſequence of this reſtraint, feigned- recoveries 
ſeem to have been diſuſed for a conſiderable time, nor 
were they again brought into general practice until ſome 
centuries afterwards,” hen they were reſumed as a mode 
of evading the ſtrianeſs of the ſtatute de denis cenditiona- 
libus; and as they. ſtill continue to be uſed chiefly for 
this purpoſe, it will be neceſſary to give ſome account of 
that ſtatute, and to ſhew. how its rigour has been eluded 
by the operation of a common recover. 
The eſtabliſnment of the feudal law, by the Normans, 
was immediately attended with that general reſtraint on 
alienation, which was a ſtriking part of that ſingular po- 
licy. During the reign of William the Conqueror and 
of his ſons, the doctrine of non alienation was, for va- 
rious reaſons, very ſtrictly enforeed. The greater part 
of the landed property of the kingdom had been diſtri- 
buted among the Norman barons as ſtrict and proper 
feuds, and a conſiderable. jealouſy prevailed againſt all 
thoſe of Saxon origin, leſt they ſnould attempt to rein- 
ſtate themſelves in their antient poſſeſſions; great care 
was therefore taken, during that period, that all the 
vaſſals of the croyn, who eould alone be depended on in 
caſe of any inſurrection, ſhould be conſtantly ready and 
able to perform their military ſervices. - | | 
The ſtate of commerce was alſo then ſo very low, and 
money ſo extremely ſcarce, that even if a power of alie- 
nation had exiſted, it would probably have produced but 
a very trifling alteration in the — of landed proper- 
ty. But when the Norman family was firmly eſtabliſhed 
on the throne, and all apprehenſions of a diſputed claim 
had ſubſided, it was no longer politic, on the part of the 
75 2 crown, 
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_ crown, to adminiſter to the independence of the haughty 
barons, by making their eſtates laſting and hereditary 5 
on the contrary, it was the intereſt of the ſovereign to 
diminiſh the formidable influence of the ſuperior lords, 

by permitting them to diſpoſe of their property. For- 
tunately, thertemper of the times, ariſing from the rage 
of Cruſades, ſeconded this intereſt; ſo that motives of 

policy, the increaſe of agriculture and cammerce, made 
it altogether noceſſary to relax the ſtrictneſs of the feudal 
law with reſpect io alienation. : Accordingly we find that 
Glanville, in the reigns of Henry 2. Jobn, and Henry 3. theſe re- 
lib. 7. c. 1. ftraints conſiderably diminiſhed, und the ſtatute quia 
emptores relrurum, 18 Ed. 1. c. 1. and 1 Ed. 3. c. 12. 
enabled all perſons to diſpoſe of their lands as they 
ee 205190 029 toon 3g: 7 1 e IT l 
F But in conſequence of that paſſion, fo nattral to alt 
men, of perpetuating their poſſeſſions in their own fa- 
milies, a new reftraint on alienation was invented by the 
introduction of conditional fers, which were eſtates re- 
ſtrained} to ſome particular heirs, exclufive of others; 
they were called conditional fees on account of the con- 
dition expreſſed or implied in the donation, xhat if the 
donee died without ſuch particular heirs, the land ſhoukt 
revert back to the don. 
The general propenſity which feems to have prevailed 
at that time towards a liberty of alienation, and probably 
a foreſight of the good confequences which would thereby 
accrue to the community, induced the judges to conſtruc 

(theſe conditional fees in à very liberatmanmer : inſtead | 
of declaring that eſtates of this kind muſt inevitably de- 
fcend to thofe heirs h were particularly deſcribed in 

the grant, according to the ſtrict principles of the feudał 
law (a), and that no perſon ſeiſed of ſuch an eſtate ſhould 
be enabled by his alienation to defeat the ſueceſſion of 
thoſe who were mentioned in the gift, or the lords right 
of reverter, they had recourſe to an ingenious device 

(taken from the nature of a condition. It is a maxim of 


(a) Furs feudale non folum talliis non adwverſari, ſed maximsò eis 
fawere conſtat; non ſolum quod nullus faminas ad — cn ad- 
mittet, ſed multo magis, quod tenorem concefſionts ſemper ſervandum 
jubeat, hereditatemque, ſecundum eam deferendam expreſſe jubeat. 
Craig de Jure Feud. 147. e 6 


* 
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the Common Law, that when a condition is once per- 
formed, it is thenceforth entirely gone, and the wege 
which it was before annexed, becomes abſolute and wholly 
unconditional 5 upon this ground the judges determined, 
that as ſoon as the grantee of a conditional eſtate had iſſue 
born, his eſtate became abſolute by the porformance of 
the condition ; ſo that it might then be aliened, charged 
with debts or any other incumbrances, and forfcited far 
treaſon. ; 3 1 . ' 
This mode ef conftruing conditional fees directly con- 
travened the purpoſes for which they were created, and 
therefore the nobility, whoſe conſtant objeQ it was to 
perpetuate their poſſeſſions in their own families, made 
a more ſucceſsful attempt to obtain this end, by procuring 
the ſtatute de denis conditionalibus, which enaQed, that 
| where lands were given to a man and the heirs of his 
body, he ſhould not have a power of alienating .them, 
nor of defeating the ſucceſſion of his own iſſue or of the 
reverſioner. | | 
No circumſtance can more forctbly evince the power of 
the ariftocratical party at that time, than the enaQing the 
ſtatute de donis ; it affords the ſtrongeſt arguments to ſheiy 
the bondage in which the powerful barons at once held 
both the ſovereign and people. The ſtatute of quia emp- 
torer had taken place by the influence of the crown, for 
the reaſons formerly mentioned, and the ſentiments of 
the judges, who certainly took part with the people, in 
reſiſting the 3 tendency of perpetuities, may be 
readily collected from the conſtruction which they put 
upon conditional fees, and from the alacrity with which, 
they availed themſelves of a legal maxim to relax theſ 
ſtrictneſs of non- alienation, and thereby to give the te 
nants who had performed the condition, ſuch a dominion 
over their property as might beſt anſwer the purpoſes of 
civil ſociety. Buy by the ſtatute de donis, the haughty 
pride and hereditary independence of the nobles were 
eſtabliſhed by the ſacrifice of natural juſtice, natural 
affection, and natural allegiance ; for by this ſtatute the 
tenant in tail could neither alienate his elle, nor charge 
it with the [> em of his debts, or with portions for his 
nger children: and, by a very extraordinary con ; 
| fra ion, it was even bald” that * could not ferfeit 1 vo 
* —S 


Many 
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Many attempts were made by the people to procure a 
legiſlative repeal of this offenſive ſtatute (a) but they were 
conſtantly and ſucceſsfully oppoſed by the great barons; 
however, as the inconveniencies ariſing therefrom were 
ſo manifeſt, the ingenuity of the judges was continually 
| (exerted in contriving different modes to evade it; at 
length a caſe aroſe in the 12 Edw. 4. in which it was in 
effect determined, upon principles which will be explain- 
ed in a ſubſequent chapter, that a common recovery 
ſuffered by a tenant in tail ſhould operate as an effectual 
bar to his eſtate tail, and alſo to all the remainders and 
the reverſion depending thereon. . From that time com- 
mon recoveries have become extremely frequent, and 
have ever ſince been conſidered as common aſſurances, 
by means of which tenants in tail are enabled to diſpoſe 
of their eſtates tail, or to convert them into eſtates in fee 
ſimple. e 0: eee tea e al | 


A common 


(a) We find in the Rolls of Parliament, Vol. 2. p. 142, No. 25, 
that in the 17 Ed. 3. the commons preſented the following petition 
to the king: „Item quelleſſatut de Weſtminfler ſecond ſoit declarer 
«*« en quel degree le iſſue en la taille poit alienex. to which his ma- 
jeſty antwers, — La ley en ce cas wecea en arrere ſoit tenue deſore.— 
Sir Edward Coke gives the following account of the ſtatute De 
Donis, the true policy of the Common Law was overturned by the 
« ſtatute de donis conditionalibus, 13 Ed. 1. which eſtabliſhed a ge - 
„ nera} perpetuity by act of parliament for all thoſe who had or 
« would have it, by force whereof all the poſſeſſions in England in 
effect were entailed accordingly, which was the occaſion and cauſe 
* of the ſaid, aud divers other miſchiefs; and the ſame was at- 
** tempted, aud endeavoured to be remedied, at divers parliaments, 
«« and divers bills were exhibited accordingly, (which I have ſeen) 
© but they were always on one pretence or other, rejected. But 

„ the truth was, that the lords and commons knowing that their 
„ eſtates fail were not to be forfeited by felony or treaſon as their 
_ ** eſtates of inheritance were before the [aid act (and chiefly in the 
time of Henry 3. in the barons war) and finding that they were 
% not anſwerable for the debts or incambrances of their anceſtors, 
„nor did the ſales, alienations, or leaſes of their anceſtors, bind 
« them for the lands which were entailed to their anceſtors, they 
always rejected ſuch bills, and the tame continued in the reſidue 
of the reign of Ed. 1. and of the 1eigns of Ed. 2. Ed. 3. Rich. 2. 
„Heu. 4. Hen. 5 Hen. 6. and till about the 12th year of Ed. 4. 
6 when the judges, on contultation had among themſelves, reſolved, 
* that an eſtate tail might be docked and barred by a common re- 
** covery, and that by reaſon of the intended regompence the com- 
mon recovery was not within the reſtraint of the Jaid perpetuity 
made by the ſaid act of 23 EA. 1,6 Rep, 40. ö. Sir A. Mild- 
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A common recovery being a judgment obtained in à Manser is 
real action, although it be fictitious, yet the ſame. mode — 
of procceding muſt be purſued, and all thoſe forms ſtrict- * 1885 


Ivy adhered. to which are neceſſary to be obſerved in an ad- 


verſary ſuit:; for, as Pigat abſerves, though common re- 
coveries are to ſome intents deemed fictitious proceed - 
ings, yet it is neceſſary there ſhould be afores fabulæ. 
he firſt thing therefore requiſite to be done, in ſuffer- 
ing a common recovery, is, that the perſon who is to be 
the demandant, and to whom the lands are to be convey- 
en, ſhould ſue out a writ or præcipe againſt the tenant of 
che freehold ; whence ſuck tenant is uſually called the 
tenant to the precipe. eee OOH. eee 
In obedience to this writ, the tenant of the freehold 
appears in court, either in perſon or by his attorney; but 
anſtead of defending the title of the land hunſelf, he calls, 
on ſome other perſon, who, upon the original purchaſe is 
ſuppoſed to have warranted the title, and prays that ſuch 
. perſon may be called in to defend the title which he qual 
l 


. ranted, or otherwiſe to give the tenant lands of equa 
value to thoſe which he ſhall loſe by defect of his warran- 
ty. This is called the voucher, vocatio, or calling to 
warranty. | 
The perſon thus called to warrant the title (who is 
uſually called the vouchee) appears in court, is implead- 
ed, and enters into the warranty, by which means he 
takes upon himſelf the defence of the land. The deman- 
dant then deſires leave of the court to imparle or confer 
with the vouchee in private, which is granted of courſe. 
Soon afterwards the demandant returns to court, but 
the vouchee diſappears, or makes default; in conſequence 
of which it is preſumed by the court that he had no title 
to the lands demanded in the writ, and therefore could 
not defend them, whereupon judgment is given for the 
demandant, now called the recoveror, to recover the 
lands in queſtion againſt the tenant, the judgment is N 
given for the tenant to reeover againſt the vouchee, lands 
of equal value, in recompenſe for the lands ſo warranted 
by him, and now loft by his default. . | 
This is called the recompence, or recovery in value; 
but as it is cuſtomary to vouch the cryer of the court of 
Common Pleas, who is hence called the common vou- 
chee, the tenant can only have a nominal recompence 


» 


1 Inſt. 9. b. 


RECOVERIES. 


for the "RY thus recovered againſt him by the deman- 
dant. 
A writ of habere facigs ſeifinam jathimn ſued out, direa- | 
led to the ſheriff of de county in which the lands thus re- 
covered are ſituated; and on the execution and return of 
Fthis writ, the recovery is comple ate. 
The recovery here dofivibed: ; is with fingle voucher ; 


but a recovery may, and is frequently ſuffered with 
double, treble, or 4 
the caſe may require. 

ſore a recovery with double voucher, ihe tenant or pro- 
1 


rther voucher, as the —_— of 


ietor of the land, conveys an eſtate of freehold to fore 
indifferent perſon, againſt whom the writ is brought; 
the tenant to the præcipe then vouches the proprietor of | 
the land, who vouches over the common vouchee. 
In every common recovery the demandant acquires the 
ffee ſimple of the lands recovered, although the word heirs 
be not mentioned in the judgment, becauſe the writ being 
ought for the [abſolute property or fee ſimple of the 
lands, if judgment 1s obtained, it muſt be for as much as 
was demanded in the writ, and in all MO _ 
— reroveror recovered a fee ſimple. 
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CHAPTER UL 


C the Writ of Entry. 
I T appears from the preceding chapter, that the fol- 
1 lowing circumſtances are requiſite to the validity of a 
common recovery: Firſt, that a proper writ be ſued out: 
Secondly, that the perſon againſt whom the writ 1s 
brought, be actual tenant of the freehold : Thirdly, that 
ſach tenant do vouch over ſome other perſon : Fourthly, 
that judgment be given for the demandant againſt the te- 
nant, and for the tenant againſt the vouchee: And, 
Fiſthly, that the recovery be executed by the ſheriff of the 
county in which the lands lie. We ſhall now proceed 
to explain more particularly thoſe different circumſtan- 
mT | | 
A common recovery being a judgment in a real action. 
it cannot of courſe be regularly commenced without a 
proper original writ z however, if a recovery is ſuffered 
without an original writ, it is not abſolutely void, but 3 
only voidable. „5 | . . 
A common recovery may be ſuffered on any writ, by 
which lands are demandable, but the writ which is now 
uſually ſued out for that purpoſe is a writ of entry ſur 
diſſeiſin in the nature of an aſſize, which is properly 
grounded on a diſſeiſin done to the demandant himſelf ; 
it may be brought in the per, the per and the cui, or the 
76% and in common recoveries it is always brought in 
the poſt. | 
W reatba why this writ was choſen for the purpoſe Booth real 
of ſuffering common recoveries was, becauſe the tenant aQions 176. 
may, in this ſpecies of action, vouch at large, and is not 2 Inſt. 134. 
bound to vouch within the degrees of the per, the ger 
and the cui, or the g/t; ſo that it is the ſafeſt action for 
Purchaſers, who need not fear writ of error for wrong or 
illegal vouchers. In this writ the demandant alledges, 
that the tenant has no legal title to the land, but came 
into 


Rep. 3. 2. 
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into poſſeſſion of it after one A. B. had turned out the 
dem andant. | | = 

When a recovery became a common aſſurance, the 
king by that means frequently loſt his ſines for aliena- 
tion; but by the ſtatute 32 Hen. 8. c. 1. T 15. it was 
enacted, that fines for alienation ſhould be paid upon 
obtaining the writs of entry in the po? for ſuffering com- 
mon recoveries. ' e | 

The writ on which a recovery 1s ſuffered ought to be 
ſimilar in every reſpe& to a writ which is ſued ont for the 


2 Roll. Rep. purpoſe of commencing an adverſary ſuit. The courts, 


67. 


Dormet*s- 


however, make a diſtinction between a breve adverſarium 
and a breve amicabile, and will conſtrue the latter in a 
much more favourable manner than the former. 

Thus, where a writ of error was brought to reverſe a 


Caſe, 5 Rep. common recovery, which had been ſuffered on a writ of 


40. S. C. 
Poph. 22. 


% 


entry in the pot of a manor, and of a yearly rent or pen- 


ſion of four marks, and alſo of an advowſon, one of the 
errors aſſigned was, that a writ of entry in the of does 
not lie of an advowſon. But it was unanimouſly deter- 
mined, that the judgment ſhould be affirmed, becauſe a 
common recovery was not to be compared to a judgment 
in an adverſary ue, as it is by uſage and cuſtom become 
a common aſſurance and conveyance of lands, and js 
had by the mutual conſent of the parties, et conſenſys 
tollit errorem. Beſides, if it were otherwiſe, no reco- 


very could be ſuffered of an advowſon or common in 


grols, or of. many other things which would be highly 
inconvenient. | nik 


Barton's caſe, So, where a writ of entry bore date 1 Mar. 7 Eliz. 


Poph. 100. 
Cro. Ehz. 
338. 


and the return was made die Lune quarta Septemana 
guadrageſimæ proxim. futur, the ſaid firſt day of March, 
being the firſt week of Lent, 7 Eliz. and upon this it was 
inferred, that the tenant was not to appear until Monday 
in the fourth week of Lent, 8 Eliz. which was a long time 
after the voucher appeared and vouched over. But it 
was determined by the whole court, that the original 
writ ſhould be taken as it was written, to be returnable 
on Monday in the fourth week of the ſame Lent, 7 Elia. 
for it wal be taken (as it is written ſhortly) in ſuch a 


manner as to make the recovery good, Ns 


A common 
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A common recovery was ſuffered, but no writ of entry Anonymous 
was filed; in conſequence of which, a writ of error was Litt. Rep. 
brought: it was moved that it might be examined, whe- *99: 
ther any writ of entry had been filed or not: but the 
court denied it, though if it appeared upon record that a 
writ had been filed, then they would conſider, whether 
a new writ ſhould be filed or not; and it was ſaid, that 
if a recovery was exemplified purſuant to the ſtatute 2 

2 though ſome part of it was loſt, yet it would be 


ö CIA P- 


RECOVERIES. 


CHAPTER IL 


Of the tenant to the Pracipe. 
2 | | | 11 N 
Reaſons why Common recovery being a real action carried on 
the tenant to © through all its forms, it is abſolutely neceſſary, 
the Præcipe that the perſon againſt whom the writ of entry is brought, 
Hoa bave ſhould have an eſtate of freehold, by right or by wrong, 
the Freehold. a 
Pigot a3. in the lands to be recovered, either at the time when the 
writ is purchaſed, or at leaſt before judgment is given; 
. e if he has not the freechold, it will not be in 
g- ſis power to reſtore the lands as the writ directs. And 
Un common recoveries, there is an additional reaſon ; 
becauſe, as the demandant can recover nothing againſt 
the tenant, unleſs the tenant has the freehold, fo the te- 
| nant can have no recompence in value againſt the vou- 
chee, in conſideration of what he has loſt ; for until the 
demandant ſues out execution againſt the tenant, the 
_, tenant cannot have execution againſt the vouchee ; and 
if the tenant has nothing in the land, no execution can 
be ſued againſt him, nor can any recovery in value be 
had over; conſequently there will be no recompence 
to bind him, and the recovery will be no bar. 
If the tenant to the precipe acquires the freehold at any 
F | ( time before judgment is given, it will be ſufficient. 
Lacey v. Wil- Thus in a writ of error to reverſe a common recovery, 
liams, Rep, the error aſſigned was, that the tenant to the prucipe 
Temp. Holt. had not acquired the freehold until after the feſſe of the 
614. writ of ſummoncas ad warrantizandym ; ſo that he was 


of 7 fag not ſcized of the freehold at the return of the writ of en- 


227,475. Try. CT 
Carth. 42. It was contended on the part of the plaintiff in error, 
that the recovery was void, becauſe although a common 
recovery was a common aſſurance, yet it had forms pe- 
culiar to itſelf which ought to be obſerved. In ſuppoſi- 
tion of law, the tenant ought to have the lands at the 
time of ſuing out the writ, otherwiſe he cannot render 
them as the writ ſuppoſes. The court ſuppoles the te- 
| | nant 
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nant to be ſeized of the lands, otherwiſe to what purpoſe 
arc the lands demanded from him? The voucher ſup 
poſes that the tenant has ſeiſin of the lands, for it 


be abſurd that the tenant ſhould vouch another perſon to 


_ warrant lands to him which he has not.—Qu the other 

fide it was argued, that in all cafes of adverſary actions, 
although the perſon againſt whom the writ was brought 
was not tenant at the time of the tee, but became tenant 
before the return, it was ſufficient, If the tenant to the 
ans f. was not ſeized at the return of the writ, he might 
avo 


to himſelf, but ſill the youchee might counterplead the 
tenancy z if he did not, the recovery would he good: by 
eſtoppel againſt the parties to it: however, in ſuch a 


caſe, the tenant to the præcipe could not recover. over 
in value, becauſe he had loſt nothing; but if the tenant 


acquired the lands after the voucher, and judgment was 
given againſt him, it would bind the land; and as the 


tenant had loſt the land, he would recover in value againſt 


the vouchee : ſo that the recovery would be effeQual. 


This being the law in adverſary ſuits, it ought cer- 


tainly to be ſo in common, recovertes, which the judges 
take notice of as common aſſurances, and which they 
will always ſupport, if poſſible. 


It was adjudged: that this recovery was good; and 
Lord Chief Juſtice Holt ſaid, the general rule was, that 


if a tenant to the fpirecripe atquired the freehold at any 
time before the judgment was given, it was ſufficient, 


becauſe it cannot then be ſaid, that the recovery was had 


againſt a perſon. who had nothing in the lands; and it 
was not enough in a counter-plea of a voucher to ſay, the 
voucher had nothing in the lands at the time of the vou- 
cher, without adding nec angunm poten ; therefore a writ 
might be made good by a ſubſequent purchaſe, fo might 
a voucher ; which was the more reaſonable, becauſe the 
demandant might have a cauſe of action, although 


it by pleading non-tenure; if inſtead of that he 
vouched over, then he admitted the writ to be good ass 


13 


the tenant had not the land when he commenced his Sambourn v. 


ſuit ; ſo that it was ſufficient in law if the tenant had the Belke, 1 Show. 
347- 8. F. 


land to render at any time before judgment. | 
The ſtat. 14 Geo. 2. which will be ſtated at the end of 


this chapter, has obviated all objections of this kind 


againſt the tenant to the præcipe. 7 
2% : 


Anon. 4 Le- 
on. 84. 
Goldſb. 82. 


Lincoln Col. 
lege caſe, 3 


; Rep. 58. 


Griffin v. 
Stanhope. 
Cro. Ja. 544. 


1Vent. 358. 


Paulin v. 


Hardy. Skin. 
3. 63. Shep. 
Tou. 41. 


Marquis of 
Wincheſter's 


caſe. 


3 Rep. 1. 


\ 


Dormer v. 
—Rark hurſt, 
3 Atk. 135. 
4 Brown 405. 
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If the tenant to the præcipe has the freehold at the time 
when judgment is given, although his eſtate be after. 
wards defeated, yet the recovery will be good. 

Thus where land was given to an alien in rail; re- 
maindet over to another in fee: the alien ſuffered 4 
common recovery, and died without iſſue.— All this was 


found by office, and it was contended, that the alien 


was not tenant to the land when the recovery was ſuffer- 
ed ; but the court held the contrary, that the dane, 
was good. | 

Although a perſon has acquired the freehold by diffei- 
fin, yet he will he a good tenant to the præcipe; and, 

in all caſes where the validity of a common recovery is 
conteſted, the court will ſuppoſe that there was a good 
tenant. to the eee if nothing appears to the con- 
trary. 

If a writ of entry is. beni againſt the tenant of the 
frechold and a ſtranger, the recovety will be valid, for 
the recompence in value will go to the een who wy 
really loſt the eſtate. 

If there he two joint · tenants of a manor, and a n 
of entry of the whole manor is brought againſt one of 
them, on which a common recovery is ſuffered, it will 
only be good for the moiety of the perſon againſt whom 
the writ was brought; but as to the other moiety, it 
will be void for want of a tenant to the præcipe. 

As it ts abfolutely neceſſary that the tenant to tlie pre- 
cipe ſhould have an eſtate of freehold, it follows, that no 


perſon who has not an eſtate of freehold can of himſelf 


ſuffer a common recovery, becauſe he cannot convey 


a frechold to! the SE goat TT the writ is tobe | 


brought. 510 
Thus where a kalle, pour autre vie, made a leaſe * 


ſixty years, and: died; the perſon in "reverſion, being 
tenant in tail, ſuffered a common recovery, which was 


held*erroncaus for want of a good tenant to the præcipe; 


for upon the death of the tenant, pour autre vie, the free - 


hold. was caſt on the tenant for years; ſo that he, or 
ſome perſon claiming under him, ought to have been te- 


nant to the præcipe. 
So where lands were limited to Sir Robert Doral for 


ninety-nine years, if he ſhould fo long live, remainder 


to tru tices and their heirs, to preſerve. contingent remain- 
x N ders, 
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„IRE C OVER IE S. 
„ Carr. eee * 1 Fra 
ders, remainder to his firft and other ſons in tail mae“? 
Sir Robert having iſſue a ſon, Fleetwood Dormer, they/ 
both joined in levying a fine to make a tenant to the pre- -x 
cipe, and then ſuffered a common recovery. The prin- 
cipal - queſtion in this caſe was, whether the freehold / 
paſſed to the truſtees, there being .a.confiderable error in \ 
the words by which the eee was Ner- to them? 
And the court having determined, that the frechald did 
\paſs to the truſtees, — concluded that the recovery J, 
| void ; © it was conſidered as the recovery of 
Robert Dormer, it was void, becauſe he being only te- 
nant for years could not give a freehold to another, wi = 
or bie there could not be a good tenant to the ria Dn 414 
eie; for, to make him ſo, he muſt have a freehold in Ac a, 
him. And taking it as the recovery of Fleetwood, the „ 4 
ſon, it could not be good, the freehold being. in the truſ- 7 Hey N 
tees, and not in him, he having only a remainder ex - = 
pedtant on the determination of their eſtate, And as to / .: 4 
the fine levied by Robert Dormer and Fleetwood, it ſtood ' al / 
thus : conſidered as the fine of Robert, it was void for 
want of a freehold, it being ſettled beyond all doubt, that 
a fine by tenant for years, operates nothing, and was 
abſolutely void: and conſidered as the fine of Fleetwoed, af {ned 
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payment of debts, and until debts are paid, only gives ® Rep. 96. . e, 
the executors a chattel intereſt in lands thus deviſed, and 7 141 
therefore does not prevent the diſpoſal or deſcent of the | * 
frechold ; ſo that if after. ſuch a deviſe the teſtator gives 
the ſame lands to a perſon for life, the freehold will veſt 
in ſuch deviſee immediately on the death of the teſtator, 
and he will be enabled to make a good tenant to the pre- 
ci pe. 1 er e | | . 
So if a teſtator gives his executors full power to receive 
the meſne profits of his eſtates in a particular place upon 
truſt to pay his debts, and afterwards deviſes thoſe eſtates 
to a perſon for life, the frechold will become veſted in 
ſuch deviſee on the death of the deviſor, and he may make 
a good tenant 3 159 a A 
Thus where Sir Michael Armyne being ſeized in fee of ciner rc... 
feveral eſtates in the counties of Huntingdon, Lincoln, &c. Barnardiſton. 4 


n 
R © 
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would take care: to ſee all his debts and legacies paid by 
making ſale of his perſonal-eftate z and ns bis labs were 
great, he deviſed to his executors all his manors and lands 
of Cherry Ortox and Botolph Bridge, to be by them fold 
or the moſt that could be got, and the monies ariſing 
3-136 from ſuch ſale diſpoſed of in the payment of his debts 
F, and legacies. And leſt both his perſonal eſtate and the 
1 muonies to ariſe from fuch ſale ſhould not be ſufficient, the 
1 teſtator gave hib executors fall power to receive the meſne 
. profits of his whole eſtate, lying in Pickworth and Mi- 
BE” >  #touphby, in the county of Lincoln. The teſtator then 
3 deviſed the faid manors of Pichworth and ' Willoughby, 


by the rents and profits thereof, to Evers Army, 
or his life, without impeachment of waſte: and in caſe 
td hbe ſaid Evers Armyne ſhould have any iſſue male, then 
e to ſuch iſſue male and his heirs for ever, and after the 
KA eoeccaſe of the ſaid Evers Armyne, in caſe he leſt no 
iſſue male, then after ſueh time as his debts and legacies 
7 Veoere fully paid, he deviſed: the manor of Prakworth to 


 Sl#. 


/ ing got inte 


and TPilloughly; ſuffered a common recovery of them 
| / before the debts were paid, and declared the uſes thereof 
5 imſelf in fee. 6 e hg ny ien 
1. Tauhis caſe having been heard in the Houſe of Lords, 
„„the judges were directed to give their opinions, 4 Whe- 
. ther the oſtate far life was veſted in Eorrs Armyne at 
the time of The recovery, before all the debts were 
„ c paid, ſd that he could make a good tenant. to the 
5 * pracipe?” And the Lord Chief Juſtice of the court 
5 of Common-Pleas, in the name of all the judges who had 
conſulted together, delivered their unanimous opinion, 
„That the eſtate for life was veſted in Evers Armyns at 
the time of the recovery.” 18481151 £% 55 
It is not only_neceſſary for a perſon, who ſuffers a 
common recovery, to have an eſtate of frechold in the 
lands, but it is alſo ne that it ſhould be an eſtate 
4 in poſſeſſion; for the perſon againſt whom the writ is 
brought muſt be a cual tenant, in poſſeſſion of the fre 
hold, at the time when judgment. 1s given ; ſo that it fre- 
- quently happens, that perſons. who are intitled to eſtates 


> 


of 


2 P. Was. made bis will, and thereby defired, that his executors 


KA after ſuch time as his debts and legacies 1 | 


| Thom Seple in_fee. Evers drmyne, the deviſce, hav. 
i N ſſion of the ſaid manars of Pickworth 
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of inheritance in lands, are, notwithſtanding, diſabled 
from ſuffering common recoveries of them, in conſe- 
quence of their not having a freehold in poſſeſſion. 

This happens in two inſtances : 1ſt. where the lands 
are let out on leaſes for lives; 2dly, when there is an 
} eſtate for life prior to their eſtate of inheritance. LE 
© Before the ſtatufe df quia emptores, ſubinfeudations, Where an Es. 
whereon rents and ſervices were reſerved, did not prevent *te is let on 
a writ of entry from lying againſt the freeholder of the 2 = 
ſeignory 3 when common leaſes to farmers for one or more 224 nt Sad 
life or lives reſerving rent came in uſe, they reſembled be ſurrender- 
ſubinfeudations, and therefore ought not to have prevent- d. 3 
ed the præcipe from being brought againſt the owner of! Bur. 115. 
the freehold under which the leaſes were granted; but it 
was, however, thought neceſſary, and became uſual, for 
the perſon who intended to ſuffer a recovery to get con- 
ditional ſurrenders from the tenants for lives, in order to 
become ſeiſed of a freehold in poſſeſſion, and be thereby 
enabled to make a good tenant to the præcipe. | 

This practice being productive of ſeveral inconveni- 
encies; the leſſees for life being ſometimes unwilling, 
and frequently unable, from want of age or underſtand- 

ing, to make ſuch ſurrenders, and it being in ſome in- 

ſtances doubtful in whom ſuch leaſes for lives were veſt 
ed; the ſtatute 14 Geo. 2. c. 20. .. 1. enacts, That 
« all common recoveries, ſuffered, or to be ſuffered, in 
* his Majeſty's Court of Common Pleas at VWeſiminſter, 
ce or in any other court of record, in the principality of 
„ Wales, or in any of the counties palatine, or in any 
« other court, having juriſdiction of the ſame, of any 
* honours, caſtles, manors, lands, tenements, or here- 
* ditaments, without any ſurrender or ſurrenders of ſuch 
<< leaſe or leaſes, or without the concurrence, or any 
*« conveyance or aſſurance from ſuch leſſee or leſſees, in 
order to make good tenants to the writs of the entry, 
or other writs whereupon ſuch recoveries have been, 
© or ſhall be had or ſuffered, ſhall be as valid and effec- 
« tual in law, to all intents and purpoſes whatſoever, as 
*« if ſuch leſſee or leſſees, or any other perſon or perſons 
* claiming under him, her, or them, had conveyed, or 
joined in conveying, or ſhall convey, or join in con- 
veying, a good eſtate of freehold to ſuch perſon or per- 
*© fons as has, or have been, or ſhall become tenant or 

Vor. II. | « tenants 


But Perſons 


baving a prior 


Eftate for 
Life muſt joi 


A Surrender 


Jor Life is 


ſometimes pre- 


ſumed, 
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ce tenants to ſuch writs of entry, or other writs, where 
« upon ſuch common recoveries have been, or ſhall be 


c ſuffered.” 


Although this ſtatute has made the ſurrender of leaſes 
or lives unneceſſary, yet it does not extend ta eſtates for 


life which are prior to the eſtate of which a recovery is 


intended to be ſuffered. Such eſtates muſt therefore ſtill 
be ſurrendered to the perſon againſt whom the writ of en- 

try is brought, for this caſe is expreſsly excepted in the 
ſtatute 20 Geo. 2. c. 20. f. 2. by which it is provided, 


© That nothing in that a& contained ſhould extend, or 
© be conſtrued to extend, to make any common recove- 


e ries valid and effeQual in law, unleſs the perſon or 
r_other- 
greater eſtate (in caſe there was no ſuch eſtate for life 

in being) in reverſion or remainder, next after the 
<< expiration of ſuch leaſes, has or have, by ſome lawful 
* act or means, conveyed or aſſured, or joined in con- 
« veying or aſſuring, or ſhall, by ſome lawful act or 


« perſons intitled to the firſt eſtate for life, o 


o 


* means, convey or aſſure, or join in conveying or aſ- 
«« ſuring an eſtate for life at the. leaſt, to ſuch perſon or 
« perfons as has or have been, or ſhall become tenant or 
« tenants to the writs of entry, or other writs whereupon 


6 fered.” ; 


The prior eſtate for life ought to be ſurrendered to the 


c ſuch common recoveries have been or ſhall be ſuf- 


perſon who has the remainder or reverſion before he 


makes a tenant to the præcipe; but if the ſurrender is 


made afterthe execution of the deed, by which the lands 


are conveyed to the perſon who is to be tenant to the 
præcipe, it muſt then be made to him, otherwiſe it will 


be void, becauſe the perſon ho is to ſuffer the recovery 


upon. 


has then no reverſion in him for the ſurrender to operate 


Common recoveries having been long conſidered as 


common aſſurances of lands, and in the nature of con- 


for a long 
tenant for life to make a tenant to the pracipe. 


» #4 


In 
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In an ejectment upon a trial at bar for lands held in Green v. 


ancient demeſne, a recovery in the court of ancient de- 
meſne was produced, which had been ſuffered a long time 


reuds- © 
3 Keb. 310. 
1 Mod. 117. 


before, and the poſſeſſion had gone accordingly. It ap- 1 Vent. 257. 


peared, that part of the land was leaſed for life, and the 
recovery was by the perſon in reverſion ; ſo that there was 
no tenant to the precipe. But the court ſaid, that as the 
poſſeſſion had gone with the recovery for ſo long a time, 
they would preſume a ſurrender ; as in an appropriation 
of great antiquity, a licence has been prefufned, although 
none appeared. = | | 
So where collateral evidence has been given of a 
ſurrender by tenant for life, the recovery has been deem- 


ed good. 


Upon a trial at bar, the leſſor of the plaintiff claimed Warren ex 


under an old intail in a family ſettlement, and part of the 
eſtate appeared to be in jointure to a widow at the time 
her ſon ſuffered a common recovery: The defendant 


who claimed title under the recovery not being able to 


ſhew a ſurrender of the mother's_life eſtate, it was inſiſt- 
ed that there was no tenant to the præcipe, as to that 
part; ſo that the remainder, which the leffor of the plain- 

tiff claimed, was not barred. | 
Too obviate this objection, it was inſiſted by the defen- 
dant, that after ſo long a time had elapſed, a ſurrender 
ſhould be preſumed according to the doQrine laid down 
in the caſe of Green v. Froud; and to fortify this preſump- 
tion, they offered to produce in evidence the debt book 
of Mr. Edwards, an attorney at Briſtol, then a long time 
dead, wherein he had charged 32/. for ſuffering the re- 
covery, two articles of which charges were, for drawing 
a ſurrender of the mother's eſtate 20s. and for ingroſſing 
two parts thereof 20s. and that it appeared by the book, 
that the bill had been paid. This being objected to as 
improper evidence, the court were of opinion that it 
ſhould be allowed; for it was a circumſtance material 
upon the enquiry into the unreaſonableneſs of preſuming 
a ſurrender of the widow's life eſtate, and fas not be 
ſuſpected of having been done for this purpoſe. If Ed- 
wards had been living he might undoubtedly have been 
examined; and after his death this was the next. beſt 
evidence, and it was accordingly read ; after which the 

7 5 —y court 


dem. Webb v. 
Grenvilie 
2 Stra. 1129. 
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court declared, that without this cireumſtance they would 
have preſumed a ſurrender, and defired it might be taken 
notice of, that they did not require any evidence to fortify the 
. after ſuch a length of time. | | 

ut where there 1s no reaſon or ground to found a pre- 
ſumption, that the tenant for life had ſurrendered his life 
eſtate, and where the poſſeſſion has not gone with the 
recovery, the court will not preſume that ſuch a ſurren- 
| . 5 | 
Zoodtitle ex . R. Bridges being tenant in tail of a conſiderable ei- 

dem. Bridges , 

v. the Duke of tate, whereof he was in poſſeſſion of ſome part, the re- 
Chandos, 2 mainder being held by a widow, on whom it had been 
Burr. 106 f. ſettled for life, for her jointure, and who was then in poſ- 
feſſion of it, ſuffered a common recovery of the whole 
eſtate tail, uſing ſuch deſcriptions as were ſufficient to 
include the whole eſtate tail, and then ſettled it on the 
Duke of Chandos. | 

Upon the death of G. R. Bridges, the Duke of Chandes 
entered into poſſeſſion of all the eſtate, except the part of 
which the widow was in poſſeſſion, and upon her death, 
he took poſſeſſion of that part alſo. 

An ejectment was brought againſt the Duke of Chandos 
by James Bridges the reverſioner, for that part of the eſ- 
tate tail whereof the widow was in poſſeſſion, at the time 
when the recovery was ſuffered ; upon the ground that 
there was no ſurrender of the widow's life eſtate : the 
Duke of Chandos being unable to give any ſort of evidence 
of an aftual ſurrender, his counfel inſiſted at the trial that 
a ſurrender of the widow's life eſtate ought to be preſumed 
after ſo long a time, even though they ſhould not give 
any evidence whatſoever of ſuch a ſurrender z but Mr. 
Juſtice Noel, who tried the cauſe, was of opinion, that a 
turrender of the tenant for life could not be preſumed, 
when no ſort of evidence had bcen given to make ſuch a 
fact in the leaſt probable ; and when the poſſeſſion had 
not gone with the recovery, but had continued in the te- 
nant for life until the time cf bringing the eje&ment, and 
accordingly he directed the jury to find for the plain- 
tiff. - | | | 

Upon this direQion, a motion was made for a new 
trial. The defendant's counſel relied on the caſes of 
Green v. Froud, and Warren ex dem. Webb v. Grenville, 


mentioned in the preceding pages. — 


On 
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On the other ſide it was argued for the plaintiff, that 
there could be no preſumption without ſome facts to 
ground it upon. In the caſe of Mr. Grenville, there was 
a very ſtrong preſumption ariſing from the articles in the 
attorney's bill, the proof whereof the court allowed te 
be entered into, and received ſatisfaction from it; and 
that there was no caſe where a preſumption of a ſurrender 
had been raiſed, without poſſeſſion accompanying and 
following the recovery. | 

In the caſe of Froud v. Green, upon which Mr. Gren- 
villes caſe was ſaid to be grounded, there was a poſſeſſion 
which had followed the recovery for a long time, and 
that was the very reaſon there given for the court's form- 
ing the preſumption which they then made. That the 


rule in all the caſes cited, and in all caſes of this kind, 


muſt in reaſon and common ſenſe, neceſſarily be under- 
ſtood to relate to the length of time which has elapſed 
ſince the tenant in tail's coming into Her, and not to the 
length of time ſince the ſuffering of the recovery. The 
outſtanding life eſtate, during the life of the widow, 
forms the Krongeſt preſumption that ſne did not ſurrender 
the eſtate, befides, it did not at all appear from the judg- 
es report that G. R. Bridges, the tenant in tail in poſſeſ- 
ſion of all the reſt of the eſtate, and of which he had 
power to ſuffer a recovery, ever meant or intended to 
ſuffer a recovery of theſe ſettled lands, which he had no 
power to do; he had other lands upon which the recovery 
operated, and there was no reaſon to imagine that he 
meant to include theſe lands, or that he ever attempted 
to procure a ſurrender of them. 355 
Lord Mansfield. —** I was counſel in the caſe of Mr. 
« Grenville reported by Strange, and I remember very 
«© well that the point of evidence was ſtrongly litigated ; 
the attorney, who had been concerned in the tranſac- 
<< tion of the common recovery, was one Edwards of 
« Briflol, who had been then long dead: the entry in 
« his bill book was made at time of the tranſaQion, and 
a receipt had been given upon the bill which contain- 
ed the articles for drawing and engroſſing the ſurrender 
<* ſo that there was poſitive proof in that caſe of an actu- 
al ſurrender : and there the jointreſs had been dead 
A vaſt number of years, and the perſon who ſuffered the 
Ges i recovery, 


1 
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c recovery, and his ſon after him, had both of them, 

« during their reſpeQive lives, , ſufficient opportunity to 
cc have ſet it right after they came into poſſeſſion, if 

ce they had known or ſuſpected it to have been defective, 

ce which certainly formed a preſumption that it was regu- 
lar, and not defective.— I am confident that all the 

&« court did, or intended to do in that caſe, was only to 

cc take care that it ſhould be underſtood, that they did 

c not mean to ſhake the authority of any one caſe which 

„% had been founded upon preſumption, and that they 
« would not require poſitive proof of a ſurrender, in any 

* caſe, where there was ſufficient preſumption of it. Sir 

c J. Strange's report is incorrect, conſidered as a foun- 

ce dation for a principle or rule of property, though it 

* might be enough to ſerve the taker of ſuch a note for a 

«© memorandum to refreſh his own recollection; if that 

„ ** be ſo, then conſider the preſent caſe upon A dh 

I here are two ſorts of preſumption; one, a preſum 

te tion of law, and 8 c add ed che other, bb 

4 ſpecies of evidence, which latter muſt have a ground 

to ſtand upon; ſomething from whence it is to ariſe. 

c It is now fully ſettled and eſtabliſhed, that a tenant 

- 6“ in tail may, if he pleaſes, either turn his eſtate tail 
5 into a fee fimple, or alienate it for his own benefit, by 

« ſuffering a common recovery; but he myſt have a 

<« ſufficient eſtate, and power to qualify him for ſuffering 

* ſuch a recovery; he muſt either be tenant in tail in 


Ros £ 10 oſſeſſion, or he muſt have the concurrence of the 
55 rr echo er, who claims under the ſame ſettlement. 


Ante p. 19371 r This principle is adhered to by the ſtatute 14 Geo. 
2. c. 20. Thetenant for life, whoſe conſent is neceſſary 
e to the tenant in tail in remainder, to enable him to 
« cut off the intail, is not the leſſee of the land under a 
« beneficial leaſe, but the ofrigital tenant᷑ för life, claim- 
„ ing under the ſame family ſettlement, and having a 
life eſtate ſettled upon him prior, in order of ſucceſſi- 
on, to the other's remainder ,in tail. 25 
«© Where a perſon has a power to ſuffer a recovery, 
c and thereby bar his eſtate tail, omnia preſumuntur rite 
& ſolemniter aa, until the contrary appears; and it 
eis reaſonable that it ſhould be ſo : but if the contrary 
appear, then there is an end of ſuch preſumption. 
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ec This was the caſe of the Earl of Suffol#*s recovery, Keen ex dem. 


23 


upon a trial at bar in this court, in 2 kelly 1747 ; Earl of Portſ- 


there the contrary did appear, and the preſumption 
was thereby deſtroyed; there were blundering deeds 


actually produced, which appeared clearly to be wrong; 2 Stra. 1267. 


and it was manifeſt, upon the evidence diſcloſed, that 
there was not a good tenant to the præcipe it was 
therefore impoffble for the court, in that caſe, to pre- 
ſume that there was a good tenant to the præcipe. 

<6 But if a man has power to ſuffer a recovery, that is 
a ſolid and reafonable ground for preſuming that all 
was done rightly and regularly, unleſs ſomething to 


the contrary ſhall appear. 


Where the frecholder is a truſtee for the tenant in 


tail himſelf, and under his power and direction, it is 


a reaſonable and juſt cauſe for preſuming, that every 


thing was regularly tranſacted; ſo where the perſon 
or perſons intereſted to object againſt the validity of a 


recovery have had opportunity to make objections to it, 
but inſtead of doing ſo, have acquieſced under it, and 


not diſputed its validity, this forms a preſumption that 
all was right and regular. But there can be no pre- 


ſumption in the nature of evidence, in any caſe, with- 


out ſomething from whence to make it, ſome ground 


to found the preſumption upon; whereas here is abſo- 
lutely nothing from whence to preſume a ſurrender : 
the Single pretence to any the leaſt ground of preſump- 
tion, in the preſent caſe, can only be this, that no te- 
nant in tail in remainder would ſuffer a recovery, 
without firſt getting a Turrender of the life eftate, in 


order to make it valid and effectual. But even that 


3 flight as it is, will not hold in the preſent caſe ; 
or 


it does not at all appear, upon the report of the 
judge, that G. R. Bridges who ſuffered the recovery 


in queſtion, had the leaſt intention whatſoever to in- 
clude thoſe particular lands in the recovery which he 
ſuffered, and which he had full power in himſelf 


alone to ſuffer, of all the reſt of the eſtate whereof he 


was at that time tenant in tail in poſſeſſion. He 


was then in poſſeſſion of the manor of Keynſpam, and 


of other lands in Keyn/ſham, ſufficient to anſwer the 
general deſcriptions uſed in the recovery, he muft 
probably know, or have been informed by his counſel 
7 55 | 96 op 
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«© therefore only tenant in tail in remain 


E#& 
* ' Py * F 
* - 


RECOVERIES. 


«© or agents, that he had no ſuch power over the ſettled 
« parts, without obtaining a ſurrender of the life eſtate ; 


«© he might perhaps be ſatisfied that he could not obtain a 


* ſurrender of the life eſtate, .or he might have attempt- 
« ed to obtain it, and failed in ſuch attempt, 5 
cc If the mere fact of a remainder- man in tail's ſuffer- 


« ing a recovery was alone ſufficient to ground a pre- 


« ſumption of a ſurrender of the life eſtate ; it would be 
« in the power of every remainder-man in tail to bar the 
6 eſtate tail, notwithſtanding. the tenant for life ſhould 
« abſolutely refuſe to join with him in ſuffering a recove- 


„ ry; it is therefore neceſſary that there ſhould be fads 


& and circumſtances to ground a, preſumption of ſuch a 
4 ſurrender upon: whereas in the preſent caſe it is ſo 
„ far from being reaſonable to preſume that there was 
e ſuch a ſurrender from the jointreſs, that there are, on 
« the contrary, many reaſons to induce a ſuſpicion that 
& there was. not ſuch a ſurrender z ſhe might have more 
« regard for James Bridges than for George; ſhe might 
« think it wrong or unkind to hurt the reverſioner, or 


„ even whim and peeviſhneſs might prevent her from 


« interfering: there is no defining the various reaſons 
& ſhe might have to hinder her from ſurrendering her 
c life eſtate for ſuch purpoſe. Mr. . Bridges bei 

r, and the li 
« eſtate under the ſame ſettlement, ſtill ſubſiſting at the 


time of his ſuffering the recovery, it is clear that he 
«© had no power to alien or to bar. And there is nothi 


% from whence to preſume a ſurrender of the life eſtate 
* to enable him to do ſo. | 1 | 

« It he had any power to bar or alien, then indeed no 
«« preſumption could have been too large, in order to 
prevent lips in legal forms and methods of convey- 
* ance, and to effectuate the intention of a perſon who 
* had a legal right to do ſuch an ac. | : 

No argument can be drawn in the preſent caſe from 
length of time, becauſe the ejectment was brought 
immediately upon the death of the jointreſs.” 

The court were all clear and unanimous, that there 
was no colour for objeQing to the judge's dire &ion. 

At the fitting of the court the next morning, Lord 
Mansfield mentioned this caſe again: he ſaid he had 
looked into his own notes of the caſe of Warren, on the 

| | | demiſe 
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demiſe of Webb, againſt Grenville, where the recovery 
| was of forty years ſtanding : and the court did lay it 
down, in that caſe, ** that, after a recovery of forty 
«© years ſtanding, they would, without any other circum- 
<« ſtances, preſume a conditional ſurrender to have been 
made by the tenant for life 3” and they relied upon 1 
Ventr. 257, and Mr. Piget's book, p. 41. But his lord- 
| ſhip obſerved, that there are other circumſtances, in the 
caſe in Ventris; and there is nothing in Pigot, to "_ 
this general poſition. And he added, that in the caſe 
then at the bar, the court did (as he' had taken it down) 
admit as evidence the entry in the attorney's book, as has 
been mentioned, 8 57 | 
He ſaid, he was rather more ſtrongly of opinion than 
he was yeſterday, *©* that in the preſent caſe, there {was 
«© no ground for a preſumption that there was any ſurren- 
cc der by the tenant for life.” Here were two particular 
reaſons againſt making any ſuch preſumption. One was, 
that there did not appear to have been any intention in 
the remainder-man in tail, to ſuffer a recovery of theſe 
particular lands : the other, that here was no poſſeſſion 
at all, under this recovery; but, on the contrary, the 
cjeAment. was brought, and the validity of the recovery 
put into, litigation, immediately after the death of the 
. tenant for life, 11 fringe eh | „ 
If the eldeſt ſon, who has a remainder in tail under a 
family ſettlement, ſhould privately ſuffer a common reco- 
very, and his father live many years afterwards; it might 
as well be argued, that length of time from the date of 
e the recovery ſhould induce a preſumption, that the fa- 
ther ſurrendered his eſtate for life.“ | 
And his lordſhip declared himſelf as clear, that if there 
had been a long poſſeſſion by the tenant in tail after the 
death of the tenant for life; though ſuch a poſſeſſion 
might be aſcribed to the entail, the preſumption ought _ 
to have been made, upon the ground of acquieſcence un- 
der it, and the probability ariſing therefrom, * that the 
parties knew that the recovery was not defective.“ 
Rules of property ought (his lordſhip ſaid) to be gene- 
rally known, and not to be left to looſe notes, which ra- 
ther ſerve to confound principles, than to confirm them. 
He therefore propoſed to have a conference with all the 
Judges upon this caſe : which propoſal did not ariſe, he 
ſaid, ſrom any doubt about the matter; (for he was more 
con- 
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confirmed in his opinion, than he was yeſterday z) but 


for the ſake of having ſo confiderable a rule of property 
ſettled, and of rendering it notorious and publick. For 


which purpoſe, he (at firſt) ordered it to ſtand over till 


next term: but afterwards, upon its being agreed by all 
the parties, that in Mr. Grenville's caſe, there was a great 
number of years during which the tenant in tail had been 
in poſſeſſion after the death of the tenant for life; and 
upon the. now defendant's counſel candidly declaring 
< that they themſelves were fully ſatisfied with the pre- 


( ſent opinion of the court; he retracted his propoſal, 
and ſaid he would not trouble the judges with it, ſince 

the counſel were ſo candid as to acquieſce entirely in the 

opinion that the court had already intimated. WY N 


His lordſhip further added, that he would have it un- 
derſtood, that poſſeſſion of the tenant in tail, after the 
death of the tenant for life, does leave a ground of pre- 
ſumption, that there was a ſurrender.” But in the 
preſent caſe, there was no poſſeſſion after the death of 
the tenant for life: the ejectment was brought immedi- 
ately. OY Fab | 
Where, after a recovery the deeds were ſuppreſſed by 
the tenant for life, ſo that it could not be made out whe- 
ther he had ſurrendered his eſtate for life. to the tenant to 
the præcipe or not, it was decreed for the recovery, with- 
out allowing a trial at law; for where deeds are ſuppreſſ- 
ed omnia præſumuntuir. | 5 

When the perſon who means to ſuffer a common reco- 
very is in actual poſſeſſion of the freehold, he may con- 
vey that freehoſd to any ſtranger, for the purpoſe of mak- 


ing him tenant to the præcipe by fine, by feoffment, by 


bargain and ſale inrolled, or leaſe and releaſe, | 
It is uſual to make a tenant to the precipe by fine, not 


only on account of the notoriety of this ſpecies of aſſu- 


rance, but becauſe even an erroneous fine gives ſuch an 
eſtate to the cognizee, as is ſufficient to make him a 
good tenant to the precipe. And Sir M. Hale ſaid that 
the cognizee of a fine oct. purif. would be a good tenant 
to the præcipe in a recovery ſuffered the ſame day, and 
the court would preſume a priority to ſupport a convey- 


ance. 


Thus, where a writ of entry was fine i againſt a per- 


ſon who wis made” e6fnizce of a fine, in order to be- 


come 
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come tenant to the precipe, {and after the recovery had 
been ſuffered, the fine was Teverſed for error; yet the 
recovery was held good, becauſe there was a good tenant 
to the precipe at the time. | 
But if the fine was in itſelf abſolutely void, as if the 
perſon who levied it had no eſtate of freehold in the land, 
then the recovery would be void, becauſe in that daſe the 
fine paſſed no eſtate. ; ; 
Thus in the caſe of Dormer v. Parkhur/?, which has Ante p. 14,15. 
been already ſtated, a fine was levied by a tenant for 
years, and a remainder-man in tail to make a tenant 
to the ig and it was determined that the recovery 
was void ; becauſe none of the parties to the fine had an 
eſtate of freehold in the lands. EY 2 
If a fine be levied to a leſſęe for years of the ſame land 1 Vent. 195. 
for the purpoſe of making him tenant to the præcipe in a Mod. 107. 
common recovery, the term for years will not be merg- 
ed by the fine, for in the third ſection of the ſtatute of 
Uſes, 27 Hen. 8. there is a ſaving to all perſons and 
their heirs, who ſhall be ſeiſed to any uſe, of all ſuch 
former right, title, &c. as they had to their own uſe 
in any manors, lands, fc, whereof they ſhall be ſeiſed 
to any other uſe. PE | | 
Thus where A, demiſed lands to B. for a term of years, Ferrers v. 
and. afterwards the leſſor by bargain and ſale inrolled Curion. - 
and fine, conveyed the ſame lands to the leſſee and Cen G04: 
others and their heirs, to the uſe of them and their heirs, — ue 
to the intent that a common recovery ſhould be had and 
ſuffered againſt them with voucher of the leſſor, and that 
he ſhould vouch over the common vouchee, to the uſe 
of a ſtranger, all which was done accordingly. The 
queſtion was, whether the term for years was merged, 
and it was determined that the term ſtill exiſted, for al- 
though it was merged by the union of eſtates until the 
recovery was ſuffered, yet when that was done, the 
uſes thereof being = by the bargain and ſale, it was 
the ſame as if there had been no conveyance; it being 
within the equity and intention of the ſaving in the third 
ſection of the ſtatute of Uſes. For the intention of that 


7 


ſtatute was not to deſtroy prior eſtates, but to preſerve 


them ; and it was agreed by the whole court, that-if a 
fine or feoſfment had been levied or made to the leſſee 
for years, his term would not have been thereby extin- 


guiſhed. 
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guiſhed. It was objected that the bargain and ſale and 
fine were to the uſe of the leſſee for years, otherwiſe he 
could not have been tenant to the precipe, and therefore 
the ſaving in the ſtatute of Uſes did not extend to this 
caſe ; but it was anſwered and reſolved, for the former 
reaſons, that the term was ſaved by the equity of the 
| ſNatute. 
Although n» lt is a well known principle of law, that where a fine 
Uſe be de- ſis levied without any conſideration or declaration of uſe, 
2 aa „ i the uſe and legal eſtate immediately reſult to the cogni- 
will + ſuf zor of the fine, ſo that the cognizee has only a ſeiſin 
„ ficient. of an inſtant ; in conſequence of this doctrine, where 
a fine was levied, in order to make a tenant to the pre- 
cipe, and a writ of entry was brought againſt the cognizee 
Pigot 32, of the fine, on which the common recovery was ſuffered ; 
EOS it was doubted whether ſuch a recovery was good; for 
as no uſe was declared on the fine, it was ſaid that the 
uſe and eſtate immediately reſulted back to the cognizor, 
ſo that the cognizee had no eſtate of freehold when the 
=o writ of entry was brought, nor ever afterwards. Mr: 
Pigot held, however, that ſuch a recovery would be 
good ; for, at common law, ifa fine was levied without 
conſideration, as in a fine there needs none, the cogni- 
zee was tenant to all writs, until the ſtatute of pernors 
of profits, and the ſtatute of Uſes. And although, ſince 
the ſtatute of Uſes, the uſe reſults back when no uſe is 
declared, yet the intent of the parties always guided the 
uſe, and there could be no reſulting uſe againſt the ex- 
preſs intention of the parties; ſo that whenever the uſe 
reſults, it is becauſe the parties intend it.—Now in a caſe 
of this kind, the evident intention of the parties is to make 
a tenant. to the præcipe, which appears upon the record, 
by the writ of entry being brought againſt the cognizee ; 
and therefore he muſt have ſuch an eſtate as will make 
him a good tenant to the præcipe. 


Theſe principles are fully eſtabliſhed in the following 


3 Keb. 113. 


caſe : | | 
Lord Aldian | Tenant in tail, remainder in tail, with remainder 
v. Lord over, the tenant in tail levied a fine ſur cognizance de 


Angleſey, droit come ceo, Fc. to J. S. and his heirs, in order to 
_ — make him tenant to the præcipe, but no uſe was declared 
Caſes 8 on the fine. Seven years afterwards a writ of entry was 

Holt. 733. brought againſt J. S. who vouched the cognizor of the 


11 Mod. 210. ſi ne. 
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fine, and a common recovery was thus regularly ſuffered, 
The queſtion was, whether J. S. had an eſtate of free- 
hold in him when the recovery was ſuffered ? 

It was contended, that although the legal eſtate paſſed 
by the fine to J. S. yet, as no uſe was declared on the 
fine, the uſe reſulted back to the cognizor ; ſo that J. S. 
had no eſtate in the lands at the time when the recovery 


was ſuffered, and therefore was not a good tenant to the 


precpe. 


But it was held by Lord Chief Juſtice Holt, and all 


the other judges, that the recovery was good, for when 


a fine was levied, or a feoffment made, to a man and 
his heirs, the eſtate was in the cognizee or feoffee, not 
as an uſe, but by the common law, and might be averred 
to beſo; and as in this caſe the intention of the fine 
plainly appeared to be for the purpoſe of making a te- 
| nant to the præcipe, the uſe and eſtate. ſhould be allowed 
to have veſted in J. S. ſo that the recovery was well ſuf- 
fered. 


This point was again determined by the court of King's 1 Stra. 


Bench in Mich. 3 Geo. 


17. 
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| It has been often doubted whether a hufband ſeized Huſband ſei/- 


jure uxoris could make a tenant to the precipe of his wife's 
land, for the purpoſe of ſuffering a common recovery, 


ed jure uxoris 
may make a 
Tenant to the 


without the wife's joining him in a fine. This doubt precipe auitb- 
probably aroſe from the words of Lord Talbot, in the out bis Wife's 


caſe of Robinſon v. Cummins, as reported in Caſes tems joining him 
ue. 


pore Talbot, 167, for there his lordſhip is made to ſay, 


e jt hath been ſaid that a feme, tenant in tail, and her 


* huſband, cannot make a tenant to the præcipe with- 


© out a fine; but whatever may be the caſe, where a 


* huſband is merely ſeiſed in right of his wife, is not 
„ neceſſary for me to determine, becauſe in this caſe 
« Sir { * did by his intermarriage become in- 
« titled to an eſtate by the curteſy, and therefore he 
« alone, without his wife's joining, might have made 
6 a good tenant to the præcipe. | 

In an opinion given by the late Mr. Booth on this ſub- 
ject, he obſerves, that this report of Lord Talbots argu- 
ment is incorrect; that he himſelf was preſent at the 


hearing of that caſe, and had a very full note of it; and 


that Lord Talbot's words were theſe : * If I ſhould lay 


it down as a rule, that where the wife is intitled to an 


e eftatc 


1 Inſt. 251. a. 
Idem. 273. b. 


Gilb, Ten. 
108, 
1 Roll. Ab. 


845. 


Pig. 72. 


* 


Roll's Ab. 
Tit. Recove- 


ry (A) pl. 4+ 


joint lives of the huſband and wife. 
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tt eſtate tail in poſſeſſion, her huſband and ſhe could 
„% not make a tenant to the præcipe for the docking of 
ce the intail without a fine, becauſe ti. e law is ſuppoſed to 
«« appoint no other method, by which a woman under 
<« coverture can convey her freehold, but by fine, I 
* ſhould ſhake many of the common recoveries of the - 
« kingdom; for whatever may have heen the practice 
« of ſome over-cautious conveyancers, yet J believe it 
* hath often been held, that the huſband alone ys 
« by deed only, and without any fine levied by the wife, 
„ convey a ſufficient frechold to the grantee, to make 
© him tenant to the præcipe (a).“ | 

This latter opinion ſeems to be perfectly conſiſtent with 
the principles of common law ; for Sir Edward Coke 
ſays, „if a man taketh to wife a woman who is ſeiſed 
« in fee, he gaineth by the intermarriage an eſtate of 
*« freehold in her right, which eſtate is ſufficient to 
«© work a remitter,” 

It muſt be the ſame where a man marries a woman 
ſeiſed in tail, for a teme covert cannot have a ſeifin diſ- 
tint from her huſband ; and on this ground it has fre- 
quently been determined, that the huſband's conveyance 
is ſufficient to transfer a good eſtate of freehold during the 

Mr. Pigot was of the fame opinion, having laid it 
down, that a huſband, ſeiſed jointly with his wife, whe- 


ther by moieties or entireties, or ſeiſed only in right of 


his wife, might create an eſtate of freehold during the 
coverture, and thereby make a good tenant to the pre- 
cipe 3 and there is a caſe in Roll's Abridgment, in which 
this point was expreſsly determined. | 

A hufband ſeiſed in right of his wife for life, remain- 
der in tail to B. remainder to C. bargained and fold the 
land to-another, againſt whom a precipe was brought, 
who vouched him in remainder, and ſo a common reco- 
very was ſuffered. —Adjudged that the recovery barred 
the remainder, becauſe the bargainee was a good tenant 
to the præcipe. e 


(a) Mr. Bootb's account of what Lord Talbot ſaid on this oe- 
calion, is confirmed by a manuſcript report of the caſe of Robinſon 
and Cummins, in the poſſeſſion of Mr. Butler, of which he ha 

made mention in a note on the Firſt Inſtitute, 326. b, a 


* 
— * 
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lt has been a frequent practice ever fince the introdue - Feafment. 
tion of common recoveries, to make a feoffment with! 
livery of ſeiſin of the lands, to the perſon againſt whom 
the writ of entry was intended to be brought, it being a 


common opinion, that a feoffment was the moſt ſecure 


conveyance by which a tenant to the precipe could be 
made; becauſe if the feoffor was in poſſeſſion at the 
time when livery of ſeiſin was made, the feoffment was 
ſuppoſed to paſs a good eſtate of freehold either by right 
or by wrong; that is by diſſeiſin; but this doctrine has \ 
Pen Pac. in the 3 caſe 5 | þ = 
n an ejectment for lands in Glouceflerſbire, the jur | 

found a ſpecial verdiQ, that Sir fk Atkyns, ral 2 
being tenant for life, with remainder to his firſt and y, Horde, 
other ſons, reverſion in fee to himſelf, with a power of 1 Burr. 60. 
appointing a jointure to any after-taken wife, married 5 Brown 241. 
Ann Dacres, and, purſuant to his power, limited the A. 6 
lands in queſtion to the ſaid Ann Datres for her life as aa 25 
jamure. - ; oe, | 

Sir Robert Atkyns, ſenior, made his will duly affelted, 2798: 
and deviſed his reverſion in fee, expectant on the eſtate a 
tail, limited to his firſt and other ſons, to Mr. Atiyns 
the leſſor of the plaintiff. | 

Sir Robert Athyns, ſenior, died, leaving a ſon, Sir 1509. 
Robert Athyns junior, who entered on all the eſtate, ex- 
cept that part which was limited to Lady Atiynt for her 
jointure, on which ſhe entered. dag 

Lady Atkyns being in poſſeſhon of theſe lands, an eject · Trin. 1710 
ment was brought againſt her in the Common Pleas by | 
John Philips on the ſeveral demiſes of Sir Robert Athyns | 
junior, and Zoſeph Waller, for the recovery of the pre- 
miſes in queſtion, on the ground that Sir Robert Artyns 
ſenior, had no power of appointing her a jointure; 
and the ſame was tried at the bar of the court of Common 
Pleas, when a verdit was found for the plaintiff, on 
- Which the judgment was entered, and a writ of habere 
facias poſſeſſionem was ſued out and executed ; and Sir 
Robert Atkyns junior, entered into and was in poſſeſſion 
of the premiſes, "A . „ 
Sir Robert Athyns junior, being thus in poſſeſſion dur- 17 Jan. 
ing the life-time of Lady Athyns, made a feoffment of 1710. 
the premiſes, with livery of ſcifin to James Earle, in or- 
der to make him tenant to the precipe, for the purpoſe of 


ſuffering 


— 
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ſuffering a common recovery, which it was thereby de- 
clared, ſhould enure to the uſe of Sir Robert Athyns jun. 
his heirs and aſſigns for ever. $7 13 

A common recovery was accordingly ſuffered, in which 
the writ of entry was brought againſt James Earle, the 
feoffee, who vouched Sir Robert Atkyns junior and his 
wife, and they vouched over the common vouchee. Sir 
Robert Atkyns junior, continued in poſſeſſion, from the 
time of the recovery until November 1711, when he died 
without iſſue. 2 

Lady Atkyns, the jointreſs, brought an eje&ment a- 
gainſt Robert Athyns the heir at law of Sir Robert Athyns 
junior, for the recovery of her jointure ; the cauſe hay- 
ing been tried at the bar of the court of Common Pleas, 
and it appearing evidently to the court that Sir Robert 
Atkyns ſenior, had a power of appointing a jointure to 
Lady Atkyns, which he had duly executed, and that the 


former verdi& was clearly wrong, a general verdi& was 


given for the plaintiff, on which judgment was entered, 
and Lady Atkyns was reſtored to the poſſeſſion of the pre- 
miſes, and continued ſeiſed of them until the time of her 
death, Ty | - | 

The principal queſtion in this caſe was, whether the 
recovery was well ſuffered ? which entirely depended upon, 
whether James Earle the feoffee of Sir Robert Athyns, 
was a good tenant to the præcipe or not. 

It was contended, on the part of the plaintiff, that the 
recovery was not well ſuffered ; and to ſhew that James 
Earle took no eſtate by the feoffment, which could make 
him a ſufficient tenant to the freehold, to anſwer the writ 
in a common recovery, it would be material to conſider, 
firſt, whether Sir Robert Athyns junior, was tenant in tail 


{_in poſſeſſion; and, ſecondly, ſuppoſing him to be only 


tenant in tail in remainder, whether his feoffment con- 
veyed the freehold to James Earle by diſſeiſin? As to the 
firſt of theſe queſtions, if Sir Robert Atkyns had been te- 
nant in tail in poſſeſſion, his bargain and ſale, his leaſe 
and releaſe, his fine, or his feoffment would have con- 
veyed a baſe fee; and operating by way of diſcontinu- 
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ance, voidable either by the entry or action of the iſſue 
in tail, or remainder-man, would have made by diſconti- 


nuance a ſufficient tenant of the freehold : but Lady 


Athynr, the jointreſs, was ſeiſed of the freehold for life, at 
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the time of making the feoffment, and never joined in 
' conveying an eſtate. to the feoffee, the feoffment therefore 
being only the act of the tenant in tail in remainder, 
muſt either paſs an eſtate by diſſeiſin, or was abſolutely 


void. Then, whether the fcoffment . conveyed, the free- 
hold to John Earle, ſo as to make him a'good tenant 
to the 2 * by diſſeiſin, depended, firſt, on his. entry z, 
ſecondly, on his feoffment. By his entry, he gained no 
freehold; by his feoffment he conveyed no eſtate ; for as 
to his entry, it was made under a miſtaken. judgment- in 
ejeament ; for Lady Atkyns, the jointreſs, recovered poſ- 
ſeſſion again in ejectment, by which ſecond judgment his 
title was diſaffirmed ; and as the firſt judgment was plain- 
ly wrong, his entry mult be conſidered as the mere act 
ol tenant in tail in remainder. By the judgment in eject- 
ment, he could recover nothing but the term; the point 

of that action is that the plaintiff may gain. poſſe ſſion 

under his term. The poſſeſſion of the leſſee being that of 
the leſſor, the way in which it always operates to the leſ- 
ſor's benefit, is, that by obtaining judgment for the poſ- 
ſeſſion of his ſuppoſed tenant, he is enabled to enter; and 
having entered, the poſſe ſſion unites with any preſent 
freehold in himſelf, whether it be a particular eſtate, or 
an eſtate in fee according to his right. But in this caſe, 
Sir Robert Athyns had no preſent eſtate. of freehold in 

himſelf, he gained only a bare poſſeſſion, and the free- 
hold ſtill remained in judgment of law, in the jointreſs 


who had the right to it; the entry of Sir Robert Athyns 


under the judgment, muſt be a lawful entry; whether 


the ſheriff executes the writ and gives poſſeſſion, or whe- - 


ther the party is his own officer, and executes it for him- 
ſelf by taking poſſeſſion : it has been held, that the entry 
is equally lawful in either method, if it purſues the judg- 
ment. But his poſſeſſion being recovered without title, 
no holding over could gain the freehold; and his 
entry being lawful, no holding over, though wrongful, 
could create a diſſeiſin, or change the cauſe of his 
poſſeſſion ; ſo that his conveyances were abſolutely 


void, he having no eſtate on which_a.releaſe would ope-_ 


/ ety way of enlargement, and there being no privity 
/ between im and the owner cf the frechald. | | 
Vor. II. . | D of 
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As to the feoffment of Sir Nobert Athyns, it might be 
conſidered in two lights. Firſt, as a conveyance operat- 
ing cither by fight or by wrong. Secondly, as à con- 
veyanee executed with a particular intent of makiag a 
tenant to the prizcipe in a common recover. 

1. As a conveyance, generally, it was not pretended 
that it eould'operate by right; it could only then be con- 
ſtrued to convey. a freehold by wrong. But it was a ne- 
ceſſary confequence of the reaſoning upon Sir Robert | 
Atkynsrs entry, that his feoffment was abſolutely void; 
for where the true owner of the freehold is actually ex- 
pelled by the tortious entry of the diſſeiſor taking 
violent poſſeſſion of the land, that diſſeiſor has gained air 
eſtate of freehold and fee, which will paſs by a bare li- 
very on his feoffment, his force gained him an eſtate by 
wrong, and his feoffment will convey it. But in this 
caſe, the eritry and the poſſeſſion being lawful fo long as 
the judgment was in force, the only wrongful act from 
which a diſſeiſin could be inferred, was the feoffment. 
The giving livery upon that feoffment, not followed by 
any poſſefſion of the feoffee, could never make a diſſeiſin 
in the ſtriQ, original, and legal ſenſe; it would be a diſ- 
ſeiſin merely at the election of the rightful owner of the 
freehold, and for the ſake of his remedy. It was the act 
of his tenant for years, and the Wrongful feoffee was put 
into poſſeſſion; the true owner might either aceept his 
rent, and treat him as an under-tenant and aſſignee of 
the term, or he might maintain an aſſize and recover the 
freehold. If the wrongful feoffor continued in poſſeſſion 
by colluſion with his feoffee, as in the preſent caſe, the 
true owner was under no neceſſity to take notice of the 
fcoffment ; he was not bound to confider his own tenant 
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feoffment was abſolutely void in law. 
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2. As a conveyance executed with the particular intent 
to make a tenant to the precipe in a common recovery, 
it had never yet been determined, that the feoffment of 
a tenant for years, being alſo tenant in tail in remainder, 
_ perfected by livery upon the land, under, colour of lawful 
poſſeſſion zo anime; to make a tenant of the freehold in a 
common recovery, would be ſufficient to ſupport the judg- 
ment in that recovery; would be ſufficient to ſupport the 
judgment in that recovery, and enable him to bar his 


own and the ſubſequent eſtates; if ſo, then a tenant in 


tail in temainder might ſuffer a recovery in every in- 


Nance, as freely as a tenant in poſſeſſion, not only with- 
out the concurrence of the immediate owner of the free- 
hold, by his joining in it as an eſſential party, or ſurren- 


dering his eſtates; but even without aſking his conſent, 
or giving him any notice. By colluſion with the tenant 
for years, by ſecret practices, to take advantages of a va- 
cant poſſeſſion, when the tenant of a freehold was abſent 
from his houſe or land, he might exccute a feoffment, 
and then ſuffer a common recovery, to anticipate that 
fight which the law has wiſely and juſtly poſtponed, till 
he ſhould chance to ſucceed in the order of the intail. 
If this method of ſuffering recoveries were once eſta- 
bliſked as legal, the eldeſt ſons of the firſt families 
in England, who are tenants in tail in remainder, ex- 
pectant on the eſtate for life of the father, might diſ- 
poſe of the inheritance of their eſtates at the age of 


twenty-one, againſt the conſent, and in ſpite of the au- 


thority or the freehold of their parents. Conveyances to 
make a tenant to the præcipe in a common recovery, are 


confidered as mere inſtruments to make parties in a 


fiQitious action, to ſerve the purpoſe of him who means 
to ſuffer the recovery. Such a feoffee, as in the preſent 


caſe, was often called a mere actor fabulæ. If he was 


tenant for years of the lands conveyed by the feoffment 
before the making of it, his term would not merge in the 
 fee-fimple ; no dower could ariſe out of it; his judgments 
or ſtatutes would nat bind it. This being the uniform 


tenor of dcterminationsin courts of law, in which the in- 


| tent of the conveyance has been confidered, and not 

the mere logal operation of it, it followed. that the vali- 
dity of the. ſtate muſt depend on the right and power 
of him who made it to ſuffer a recovery. If the feoffor had 
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no ſuch right or power, his feoffment was void; an 
the eſtate conveyed, being founded in fraud, was as 
no eſtate in judgment of law. The common law a- 
vowed theſe principles, and the legiſlature had adopted 
them ; for the . 14 Geo. 2. c. 20. which was made 
to ſupport common recvveries againſt nice except ions, 
and to raiſe preſumptions in favour of them after a li- 
mited time, moſt anxiouſly provides, that the perſons 
joining in ſuch recoveries ſhould have ſufficient eſtate and 
power to ſuffer the ſame; as if the legiſlature had fore- 
feen the preſent caſe, and were aware and afraid that te- 
nants in tail in remainder might, by colour of that law, 
in future times ſuffer common recoveries, with the con- 
currence of the true immediate owner of the free- 
bold. . | | vx | 
On the other fide it was argued, that this recove- 
ry was valid, and that James Earle was actually tenant 
of the freehold when judgment was given. Firſt, be- 
cauſe when Sir Robert Athyns entered, in conſequence 
of the judgment which he obtained againſt Lady At- 
kyns, the jointreſs, he became tenant in tail in poſſeſ- 
Con. Secondly, becauſe even if he were only tenant 
for years, his feoffment would convey an eſtate of free- 
hold. In ſupport of the firſt of theſe poſitions it was ar- 
gued, that a judgment is an act of law, and, whilſt 
it continues in force, deſtroys the title of the adverſe par- 
ty. A judgment in ejectment, by which only the poſ- 
ſeſſion is recovered, not only deſtroys the right of poſ- 
ſeſſion which was in the adverſe party, but gives a right 
of poſſeſſion to the recoveror. If the judgment in 
ejectment did not produce this effect, the leffor of the 
plaintiff could not enter, or be intitled to the writ of 
habere facias poſſeſſionem; but his having a right to enter 
and ſue out that writ, infers his right to the poſſeſſion. 
W hilt the judgment ſtands in force, it removes an in- 
tervening eſtate out of the way, and during that time 
it is the ſame thing as if it had never exiſted, and the re- 
coveror's right to the poſſeſſion will continue until the 
judgment is reverſed by error, or falſified in another ac- 
tion, In conſequence of theſe: principles, it followed, 
that the right to the poſſeſſion and the remainder in tail 
mecting in the fame perſon, and that perſon being Sir 
Robert Atkyns, the. poſſeſſion and the remainder in tail 
| | BE united, 
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united, and Sir Robert Athyns became ſeiſed of an eſtate 
tail executed; or, in other words, of an eſtate tail in poſ- 
ſeſſion. | e 

If the nature of an action of ejectment, and the con- 
ſequence reſulting from a recovery in it, were conſidered, 
it would appear in a clearer ligt. 
An ejectment is a poſſeſſory action, in which almoſt 
all titles to lands are tried; whether the party's title is 
to an eſtate in fee, tail, for life, or for years, the remedy 
is by one and the ſame action. In an action of eject- 
ment the plaintiff recovers only the poſſeſſion of the land, 
and the execution is of the poſſeſſion only; but if the leſ- 
ſor of the plaintiff recovers only the poſſeſſion of the land, 
it may be aſked, how he becomes ſeiſed according to his 
title? To which it may be anſwered, that when a perſon 
is in poſſeſſion by title, as every perſon is who enters in 
execution of a judgment in ejectment, becauſe the law 
does no wrong, the poſſeſſion and title unite ; for it is a 
rule of law, that when a man, having a title to an eſ- 
tate, comes to the poſſeſſion of it by lawful means, he 
ſhall: be in poſſeſſion according to his title. As where the 
title is to have a fee, he becomes ſeiſed in fee, where the | 
title is to have an eſtate tail, he becomes ſeiſed of an eſ- 5 
tate tail, and ſo on; the law cafting the eſtate upon him 
according to his title; and were it not ſo, an ejectment 
would be the moſt i neffectual remedy for the trial of titles 
to eſtates, and would never anſwer the purpoſe for which 
it was brought into uſe, if the leſſor of the plaintiff ac- 
quired no more than a bare poſſeſſion after an execution 
or entry on a judgment in ejectment. „„ | 
In ſupport of the ſecond poſition it was ſaid, that a 
feoffment operated on the poſſeſſion, without any regard 
to the eſtate or intereſt of the feoffer. A grant operated 
on the eſtate or intereſt which the grantor had in the thing 
granted. To make a feoſfment good and valid, nothing Lit. ſ. 6rr, 
was requiſite hut poſſeſſion ; and where the feoffor had 628. 
the poſſeſſion, although it was but a bare and naked one, Inſt. 366. b. 
yet a freehold or fee ſimple paſſed by reaſon of the livery. 
It was no plea in avoidance of a feoffment, that the fe- 
offor had nothing in the land at the time of the feoff- | 
ment, becauſe the land paſſed by the livery ; if the ope- Year book 
ration of the feoffment was queſtioned, the only plea was, 10 Ed. 4, 8, 
ne enfeeffa pas, which put in iſſue only the livery. 9 : 


Lord 
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Lord. Chief Juſtice Holt laid it down as clear law, in 
the caſe of Hunt v. Burne, that if a leſſee for years makes 
a feoffment with livery, though the lefſor be on the land 
proteſting againſt it, yet the Tang paſſes, becauſe the leſ- 
ſze was. intitled to the poſſeſſion. And this opinion was 
Cro. El, 321. ſupported by the determination in the caſe of Read and 
Morpeth v. Errington, where the queſtion was, if a feoff- 

ment by a leſſee for years, the leſſor being upon the land, 
was a good feoffment ? for it was pretended, that his be- 
ing upon the land guarded it ſo that no feoffment could 
be made; but the court was of opinion, that the feoff- 
ment was good, becauſe the leſſee had the ſole right to the 
poſſeſſion, and hvery ought always to be given of the poſ- 
ſeſſion. Before the ſtatute of uſes, a ce/tui que uſe con- 
veyed the uſe by bargain and ſale, and afterwards levied 
a fine to a ſtranger. And the queſtion was, whether the 
fine was not void, as neither of the partics had any thing 
inthe land? for by the bargain and ſale the uſe was in 
the bargainee, and nothing was in the hargainor or in the 
ſtranger. Tt was argued, that if this fine was not good, 
great inconveniencics would follow, for that many reco- 
verics had been ſuffered againſt the bargainor after he had 
Year book, Conveyed the uſe; to which Fitzherbert replied, „* It is 
27 len. 8. 20. © the folly of purchaſers that they do not take a feoffment 
e from the cęſtui que uſe before the fine is Jevied ; for if 
ce they do, the fine will be good. I, for my part, (ſays 
« he} will never purchaſe any land without taking a fe- 
« offment, fo that I may be in poſſeſſion when the fine 
„ is levied; for then the fine will undoubtedly be 
Cc good.“ 5 5 : * 
The poſſeſſion here ſpoken of muſt be a Ersbale at 
leaſt, becauſe nothing leſs than a freehold will ſupport a 
fine; for if neither the cognizor nor cognizee had an 
; eftate of frechold in poſſeſſion, remainder or reverſion, ' 
nr the time of levying the fine, it would be void. The 
feoffment here ſpoken of is the feoffment of a ce/tui que 46 
after he had parted with the uſe, and whilſt the freehold 
and inheritance of the eſtate was in the feoffees, ſo that 
— It was the feoffment of a perſon who had only a bare and 
h naked poſſeſſion (unaccompanied with right) to a ſtran- 
ger. This was the opinion, and this was the practice, 
of one of the greateſt lawyers of the age. The obſervati- 
ons upon the opinion of Fitzherbert are, that if 2 feoff- 
- b , * , . 5 * FX . ment 
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ment from the cgi que uſe to a ſtranger, aſter he had 


conveyed the uſe, would have made the fine undoubtedly 


5 good, - the like feoffment would have made a good tenant 


to the precipe : and for this plain reaſon, becauſe the fe- 
offment paſſed a freehold. | | a 
There is a caſe in Dyer, 340, where the feoffment of 
a perſon in remainder, in the abſence of the tenant for 
life, was determined to be a good feolfment. The caſe 
was, a remainder-man in fee enfcoffed a ſtranger, in 


the abſence of the tenant for life, who neither attorned 


nor aſſented to the feoffment, but occupied the eſtate du- 
ring his life; and it was held to be a good feoffment for 
the fee ſimple. And in the caſe before the court, the 
feoffment was made by Sir Robert Atiyns the remainder- 
man, in the abſence of the tenant for life, who neither 


attorned nor aſſented, and who occupied the eſtate during 


her life. | | 
A diſtinQion was made between rightful and wrongful 
conveyances. - A fine, releaſe, or bargain and ſale are 


called rgghtful conveyances, and a feoffment a wrongful 


* 


one; but no ſuch diſtinction exiſts, for all con veyances 
are in themſelves equally rightful, and are to be made uſe 


of according to the nature of the caſe to which they are 


applicable ; that a freehold would not paſs by a fine, re- 


eaſe, or bargain and ſale, from a perſon who had only 8 


bare and naked poſſeſſion, did not proceed Trom theſe 
r a # | : 
cdnveyances being lawful ones, but from the nature of 


them, - whoſe property it was to convey nothing but what 


the maker af them might lawfully convey, "becauſe they 


operated as a grant ; therefore to infer from thence, that 
a freehold would not paſs by a feoffment, which was a 


conveyance of a different operation, and whoſe property 


was to paſs a freehold and fee by force of the livery, was 
an inconcluſive argument ; every one who can get into 


poſſeſſion has and ever had a power to make a teoffment, 


tor the law makes no diſtinction of perſons ; and when 


ever a tenant in tail in remainder had obtained the poſ- 
ſeſſion, whether by right or by wrong, and had done an 
act whilſt in poſſeſſion to make a tenant to the precipe, 
in order to ſuffer a common recovery, no inltance could 
be produced where ſuch an a& had been adjudged frau- 
dulent, unfair, or irregular. 8 

The 
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The principal argument, oppoſed to the doctrine here 
laid down, might be reduced to the head of inconveni- 
ence. But the queſtion was. not what inconvenience 
would attend the determination either way, but what was 
the law. The inconvenience, if there were one, aroſe from 
the nature and operation of a feoffment, and could not 
be avoided but by taking away that conveyance, or de- 
priving it of an operation which it had been allowed to 

have by all the ſages of the law. But to do that, was not 
in the power of a court of juſtice, ſince no maxim of the 
common law could be abrogated or aboliſhed, but by a 
legiſlative authority. It was once thought to be a great 
inconvenience that a deſcent immediately after a diſſeiſin, 
ſhould take away the entry of the perſon diſſeiſed; at 
another time it was thought to be no ſmall one, that the 
fon ſhould loſe his patrimony becauſe he happened to be 
born out of time; and, until lately an heir might have 
been deprived of his family eſtate by the warranty of an 
anceſtor, who was never in poſſeſſion of it. Theſe in- 
conveniences were as great as that which was pretended 
to ariſe from the feoffment of à tenant in tail in remain- 
der, expectant on an eſtate for life, and yet they conti- 
nued through ages, till the legiſlature took them away. 
When the law was doubtful, it might be allowable to draw 
an argument from inconvenience ; but where the law 
was clear and preciſe; as it was, 4hat the feoffment of a 
perſon in poſſeſſion, let him come to that poſſeſhon how 
he would, paſſed a fee, an argument from inconvenience 
was not admiſſible, becauſe it tended to undermine and 
overthrow the law. Td RE 

Lord: Mansfield delivered the reſolution of the court, of 
which I ſhall preſent the reader with an abſtraR, as far as 
it relates to the validity of the recovery. + | 

As. Lady Atkyns had an eſtate for life in the premiſes, 

«© and did not join by ſurrender or otherwiſe, in'any con- 
*© veyance of the frechold to James Earle, the tenant to 
* e e the great queſtion is, whether James 
„Earle had acquired the freehold by diſſeiſin?“ -The 
better to judge of this queſtion, it will be proper to at- 
tempt finding out what the old law meant by a diſſeiſin, 
which conſtituted the tenant of the frechold, in reſpe& 
ot every demandant ſuing out a præcipe, although the 
owner's entry was not taken away; for where the right 
| : 5 | „ - of 
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of poſſeſſion was acquired, and the owner put to his real | 
action, there, without doubt, the poſſeſſor had got the 3 
frechold, though by wrong. Seifin is a technical term, 
to denote the completion of that inveſtiture by which the 
tenant was admitted into the tenure, and withouz which 
no freehold could be conſtituted, or paſs. Sciendum eff Feud. lib. 2. 
 feudum fine inveſtitura nullo modo conſtitui poſſe. Diſſei in tit. 25. 
muſt therefore mean, ſome way or other of turning the 
tenant out of his tenure, and uſurping his place and 
feudal relation. Formerly no tenant could alien without 
licence from the lord; when the lord conſented, the on- 
1y form of conveyance was by feoffment, publicly made 
coram paribus, with the. lord's concurrence. Homage or 
fealty was ſolemnly ſworn, and ſuit of court and ſervices 
were frequently done. The freeholder repreſented the 
whole fee, did the duty to the lord, and defended the 
whole fee againſt ſtrangers. The freehold never could 
be in abeyance, becauſe the lord muſt never be at a loſs . 
to know upon whom to call as his tenant ; nor a ſtranger 
aʒt a Joſs to know againſt whom to bring his pra cipe. 
From the neceſſity of there being always a viſihle tenant 
of the freehold, and the notoriety who ad ed and did ſuit 
and ſervice as ſuch, many privileges were allowed to in- 
nocent perſons deriving title from the freeholder de fady. 

The ſtatute of quia emptores terrarum, and other ſtatutes 1 
which extended. the power of alienation to the king's te- 
nants in capite, the frequent releaſes of feudal ſervices, 
the ſtatutes of uſes and wills, and at laſt the total aboliti- 

on of all military tenures, have left little more than the 
names of feoffment, ſeifin, tenure, and frecholder, ,with- 
out any preciſe knowledge of the things originally ſigni- 
fed by thefe ſounds : the idea which modern times annex 
_ - to freehold or freeholder, is taken merely from the durati- 
on of the effats. ET. 1 
Copy holds, and the cuſtomary ſreeholds in the North, 
retain ſome faint traces of the old ſyſtem of feudal te- 
nures. It is obvious how a man may viſibly be the copy - 
holder or cuſtomary frecholder de facto, in prejudice of 
the rightful tenant. It is obvious too, that uſurping ſuch 
copy hold or cuſtomary tenure is a different fact from a 
naked poſſeſſion or occupation of the land; but whoever 
will look into the practice of other countries, where te- 
nures ſubſiſt with all the ſolemnities of feoffments and ſei- 
* | LE e 5 ſins, 


. 


RECOVERIES. 


fins, upon every change of a tenant by deſcent or aliena- 
tion, and upon every uſurpation of the real right, will 
cafily comprehend, that formerly it was as notorious who 
was the feudal tenant de facto, as who is now de fadto in- 
— of a living, or mayor of a corporation. | 
Diſſeiſin is a complicated fact, and differs from diſpoſ- 
ſeſſing. The freeholder by. diſſeiſin differs from a poſ- 
ſeſſor by wrong, Bracton puts many caſes of poſſeſſion 
_ wrongfully taken, which he calls intruſion, becaufe there 
was no diſſeiſin, poſſe fſio guæ nuda eft omnino, et fine aliguo 
veſtimento que dicitur intruſo. A particular tenant, ac- 
cording to the feudal notions, was in as of the ſeiſin of 
the fee, of which his eſtate was a part; if he aliened the 
fee, which he could only do by ſolemn feoffment, with 
the concurrence of the lord of whom the fee was held, he 
forfeited his particular eſtate, for having betrayed his ſei- 
| fin with which he was intruſted. But on account of the 
privity and confidence between him and the reverſioner, 
and the notorious ſolemnity of the act of inveſtiture, his 
feoffment diſſeiſed the reverſioner. Brafon mentions the 
diſſeiſin in this caſe, as a neceſſary conſequence, and as 
a thing which could not poſſibly be otherwiſe; item facit 
quis diſſeiſinam cum quis in ſeiſina fuerit ut de libero tene - 
 mento et ad vitam, wel ad terminum annorum, vel nomine 
cuftodie, vel aliguo alio modo, alium feoffaverit in prejudi- 
cium vers domini et fecerit alteri liberum tenementum ; cum 
duo fimul et ſemel de eodem tenemonto et in ſolidum efſe non 
= in ſeiſina. He conſidered it as impoſhble tor the 
true tenant not to be put out, when the other actually 
came into his place. So late as the 32 Eliz. in the caſe 
of Matheſon v. Trot, 1 Leon. 209, the diſtinQion upon 
which the judgment turned, was, —“ that Henry Denny 
*« gained a wrongful poſſeſſion in fee, but did not gain 
any ſeiſin, ſo no diſſeiſor, therefore the deſcent to his 
heir was not privileged.” 
The preciſe definition of what conſtituted a diſſeiſin, 
which made the diſſeiſor tenant to the demandant's pre- 
cipe, though the right owner's entry was not taken away, 
was once well known, but it is not now to be found. 
The more we read, unleſs we are very careful to diſtin- 
guiſh, the more we ſhall -be confounded ; for after the 
aſſiſe of novel diſſeiſin was introduced, the legiſlature, by 
many acts of parliament, and the courts of law by liberal 
conſtruc- 
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conftru&ions in furtherance of juſtice, extended this re- 
medy for the ſake of the owner to every treſpaſs or injury 
done to his real property, if by bringing his aflife he 
thought fit to admit himſelf diſſeiſed. The law books 
treat of diſſeiſin with a view to the aſſiſe, which was the 
common method of trying titles till ejectment came into 
uſe. Littleton, who wrote long after the remedy by aſ- 


ſiſe was enlarged by ſtatutes and by an equitable latitude , 
of conſtruction, ſpeaks of diſſeiſins principally as between 
the owner and treſpaſſer or poſſeſſor, with an eye to the \ 


remedy by aſſiſe. phe | 
'Thefe are the common places from whence many. de- 

ſcriptions have been cited of a diſſeiſin, but ſuch autho- 

rities can give little light to the preſent queſtion, which 


facto in ſpite of the true owner. 


Though the term diſſeiſin happens to be the ſame, the | 


thing ſignified by that word, as applied to the two caſes 


ol actual diſſeiſin, or diſſeiſin dy election, is very diffe- | 


rent. This diſtinction of diſſeiſin at election is made in 
the caſe of Blundel v. Baugh, Cro. Car. 302. In a ma- 
nuſcript report of this caſe, much fuller than the printed 
one, the three judges, with whom agreed the four judges 
of the Common Pleas, argued and held, “ that the leſſee 
“ for years of the tenant at will was a diſſeiſor at the 
« election of the original leſſor for the ſake of his remedy, 
£ but never could be looked upon as the freeholder, or a 
« diſſeiſor in ſpite of the owner, or with regard to third 
* perſons.” And the manuſcript note ſays, if a precipe 


was brought againſt him, he might ſay, “I am not te- 


& nant to the freehold,” EL 

Ir a leſſee for life, or years, makes a feoffment, the 
leffor may ſtil diſtrain for the rent, or charge the. perſon 
to whom it js paid as a receiver, or hring an ejectment, 
and chooſe whether he will conſider himſelf as diſſeiſed, 
or not. | 


Metcalfe ex dem Parry, and others, which was a caſe ' 


reſervedat Salop aſſizes, 25th March, 1743, for the opi- 


nion of the court of Exchequer, who gave judgment on 


the 24th November, 1743, was thus :— Tenant in tail of 
lands Jeaſed by his father to a ſecond ſon for lives (under 
a power) upon his father's death received the rent from 

| l 1555 | the 


depends upon the nature of ſuch a diſſeiſin as made the 
eiter tenant to every demandant and frecholder d 


—— — 
— — — — . 
9 — 0t” 
£ a 14 
— — WW — — ́⁵́ä4 ñ ſ ͤ — re nr —A—-³ — — — 5 
" 


"RECOV-ERIES 


the occupier, as owner; and, as if no ſuch leaſe had been 
made, he ſuffered a common recovery: it was held, that 
this was only a diſſeiſin of the freehold at election, and 
that therefore he could not make a good tenant to. the 


præcipe, and the recovery was adjudged bad. 


I will now.confider whether James Earle can be deem- 
ed a good tenant of the freehold by diſſeiſin. Diſſeiſin is 
a fact, it is not found; all the jury ſay is, that ſoon after 
the judgment in ejectment, Sir Robert Atkyns entered, 
and was in poſſeſſion. This muſt be taken to be an entry 
in conſequence of the judgment; it was ſo conſidered 
upon ſettling the ſpecial verdict, otherwiſe the defendants 


have no caſe; for it is not found that Lady Atkyns was 


ever ouſted, or quitted the poſſeſſion, ar that Sir Robert 
was ever ſeiſed. Taking poſſeſſion under a judgment in 
ejectment, never could be a diſſeiſin of the freehold. 

Suppoſe it a real proceeding, the termor of a diſſeiſee 


might, by the old law, recover againſt the diſſeiſor, he 


might recover againſt the feoffee of his leſſor, but he 


could never thereby become a diſſeiſor of the freehold.z 


he never could be other than a termor, enjoying in the 
nature of a bailiff, by virtue of a real covenant. In re- 
ſpe& of the freehold, his poſſeſſion enured always by 

right, and never by wrong. If the leſſor had enfeoffed, 

it enured to the alienee: if the leſſor was diſſeiſed and 
might enter, it enured to the diſſeiſee ; if his entry was 
taken away, it enured to the heir or feoffee of the diſſei- 
jor, who, in that caſe, had the right of poſſeſſion. Sup- 
poſe the proceeding (as it is) a fictitious remedy, then in 
truth and ſubſtance a judgment in ejectment is a recovery 
of the poſſeſſion, not ot the ſeiſin or freehold without pre- 
judice to the right, as it may afcerwards appear, even be- 

tween the parties. He who cmiers under it, in truth and 


ſubſtance can only be poſſeſſed, according to right, prout 


ſex poſtulat. If he has a freehold, he is in as a freeholder ; 
if he has a chattel intereſt, he is in as a termor; and in 
reſpe& of the freehold, his poſſeſſion enures according to 


"right. It is found that the ejectment was brought by Sir 
| Robert Athyns to recover the poſſeſſion, but it is not found 


that he claimed the freehold. The title muſt now be 
taken as in the ſpecial verdict, therefore it appears that 
ne had no right to the poſſeſhon, His feoffee could be in 


no other condition than himlelf ; he had a poſſeſſion with- 
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out prejudice” to the right, and could convey no other. 
He was not in as a particular tenant ; there was no pri- 
vity of any ſeiſin, he had only a naked poſſeſhon.. . 
But the caſe is ſtill ſtronger ;. the true owner cannot 
even ele& to make a perſon in poſſeſſion, under a judg- 
ment in ejectment, a diffeifor. He could not bring an 


aſſize of novel diſſeiſm; the entry is not inju/le et fine 


judicio, but under the authority of a court of juſtice, and 
therefore lawful. . 25 8 

There is ſtill behind though it happens not to be ne- 
ceſſary, a larger ground upon which to determine this 


22 and more ſatisfactory, becauſe more intelligible, 


rom the nature of a common recovery now, and a feoff- 
ment to make a tenant to the precipe with that view only. 


The ſenſe of wiſe men, and the general bent of the people 


in this country, have ever been againſt making land, per- 
petually unalienable. The utility of the end was thought 
to juſtify any means to attain it. Nothing could be more 
agreeable to the law of tenures than a male fee unaliena- 
ble; but this bent to ſet property free allowed the donee, 
after a ſon was born, to deſtroy the limitation, and break 


the condition of his inveſtiture. No ſooner had the ſta- 


tute de donis repeated what the law of tenures ſaid before, 
that the tenor of the grant ſhould he obſerved, than the 
ſame bent permitted a tenant in tail of the frechold and 
inheritance to make an alienation voidable only under the 
name of a diſcontinuance ; but this was a ſmall relief. 


90 


At laſt, the people having groaned for two hundred years 


under the inconveniencies of ſo much property being 
unalienable, and the great men, to raiſe the pride of their 
families, and in thoſe turbulent times, to prevent their 
eſtates from forfeitures, preventing any alteration by the 
legiſlature, the ſame bent threw out a fiction in Talta- 
rum's caſe, by which tenant in tail of the freehold and 
| Inheritance, or with the conſent of the freeholder, might 
alien abſolutely. Publick utility adopted and gave a 
ſanction to the doctrine, for the real political reaſon, to 
break intails; but the oſtenſible reaſon from the fiftitious 
recompence hampered ſucceeding times how to diſtinguiſh 
caſes which were within the falſe reaſon given, but not 
within the real policy of the invention, till at laſt the- 
legiſlature applanded common recoveries by a varicty of 
ſtatutes. As the legiſlature has for ages avowed the pro- 
| poſition, 
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poſition, we may now ſay, that common recoveries are _ 
mere form of conveyance, all neceſſary circumſtances of _ 
form and ceremony are taken from its fiditious original. 
The policy of this ſpecies of alienation meant to take a 
middle way as to entails between perpetuities and abſolute 
property; alienations were allowed, yet in ſuch a ſhape 
as neceſſarily required deliberation and delay; and = 
were only allowed to be made by tenant in tail in poſfefſi- 
on, or by tenant in tail in remainder, with the conſent 
of the owner of the firſt eſtate for life; the eldeſt ſon was 
reſtrained in the life-time of his father or mother, or any 
other aneeſtor or relation ſeiſed for life under a family 
ſettlement. The act of 14 Geo. 2. proceeds upon the 
parties to a fecovery having power to ſaffer ie 1 95 Nobert 


* 


"Athynr, the ſon; had no right to ſuffer a common reco- 


very, without the concurrence of the jointreſs; any con» 
trivance therefore to do it, without her joining, is arti- 
fice and evafion, e hk £42 © bas 
If tenant in tail in poſſeſſion is diffeiſed, though the 
Ppræcipe be brought againſt the diſſeiſor, yet, if he is 
vouched, the recovery ſhall bar, becauſe he had power to 
bar. In Fennings's cafe, 10 Co. 44. the ae is ſup- 
ported, becauſe the parties had power to bar; by parity 


of reaſon this recovery ought not to be ſupported, becauſe 


the parties had no power; if it was, the law muſt be 
overturned. 
Every remainder-man in tail might eaſily get a naked 
poſſeſſion, and make a fecret feoffment. | 
The plan of marriage, and other family ſcttlements, 
is to limit a remainder to the firft and every other ſon in 


tail; the negative which the father now has upon the 


eldeft ſon's ſuffering a common recovery, is the very 
means and conſideration of getting the eſtate re-ſettled 
upon the marriage of the eldeſt ſon. ' By this method, 
the moment, he attains to the age of twenty-one years, 
he may ſet his father at defiance, ſuffer a common re- 
covery, and bar all the reſt of the family, This conſe- 
quence alone, in a caſe unprecedented, is a ſufficient. 


objection. | 

if before the introduction of common recoveries, as 2 
conveyance, this queſtion had been agitated m an ad- 
verſary real ation, upon a plea, that Earle was not te- 
nant to the frechold, it would have been adjudged from 
| | the 
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the law, and artificial learning of tenures, that he could 
not be fo confidered. If the queſtion had been, whether 
tenant in tail in remainder ſhould, by ſuch an 1njurious 
entry and feoffment, acquire a benefit to himſelf, to the 
projudice of his reverſioner, it would have been adjudged, 
RE eternal principles-of juſtice, that an aQ founded in 


wrong, ſhould not, by virtne of the crime itſelf, become 


legal for the author's advantage; as it is now agitated; 
when common recoveries are eſtabliſned as a ſpecies of 

alienation, the only queſtion is, whether the rule of law, 
which requires the concurrence of the owner of the firſt 


eſtate for_life, ſhall be overturned ? It is bettter to ſub- 


vert the rule dired ly, than ſuffer it to be done by a ſeeret 
mjurivns entry and feoffment, which cannot be pre vent- 
ed, and which the owner may never hear of. 

There is no injury or wrong, for which the law does 
not provide a remedy. But if this ſtratagem ſhould pre- 


vail, \redrefs muſt follow too. Tate, unleſs the entry of the 
tenant for life ſhall avoid the retovery; if it would, there 


is an end of the preſent queſtion, for the jointreſs en- 
tered, and was intitled to the profits from Sir Robert 
Athyns as a treſpaſſer ab initio. = | 

In every light, and upon every ground of law, this 
recovery is bak. | 1 

Notwithſtanding theſe arguments, judgment was una- 
nim given for the defendant, on the ground that the 
plaintiff was barred by the ſtatute of Limitations, the 
cjeAment not having been brought within twenty years 
after the leſſor's title accrued, | 


A writ of error was brought in the Houſe of Lords, 5 Brown, 
where it was alſo determined that the plaintiff was barred 269- 


by the ſtatute of Limitations. /F 
John Azkyns, the plaintiff in this cauſe, having died 
without iſſde, the perſon who was next in remainder 
under the will of Sir Robert Atlyns, brought an ejedtment 
for the recovery of the ſame premiſes: and the validity 
of this recovery having been again diſcuſſed in the court 
_ of King's Bench in Mich. 18 Geo, 3. Mr. \ a Afton de- 
livered the opinion of himſelf, Mr. Juſtice Willes, and 


Mr. Juſtice Afphurſt, (Lord Manifietd being abſent) that 


the recovery was void, becauſe James Earle was not a 
good 'tenant to the T and judgment was therefore 
given for the plaintiff. | | . 


Tube 


< 
. 
* y 
* 
= 
2 
0 if 
* 
* 


| - 
in - 
£4 
” 3 
4 * 


"HE ol RECOVERIES. 


. Cowper's The arguments which were made on that occaſion are 
R. 689. very accurately reported by Mr. Cowper ; but as they are 
I the very ſame which had been uſed on the former hear- 
ing, it is unneceſſary to ſtate them. 
Bargain and A good tenant to the præcipe may be made by bargain 
Sale inrolled, and ſale mrolled ; and the bargainee may appear and 
15 — vouch before entry, or before the bargain and ſale is in- 
4 Rep. 1 rolled, provided it be inrolled within fix months, as pre- 
Forreſter fcribed by the ſtatute : for although the freehold does not 
167. paſs from the bargainor until the inrolment; yet as ſoon 
| as that is done, the freehold is conſidered as having 
paſſed from the bargainor, at the time when the bargain 
and ſale was executed, by relation. 
As common recbveries are much favouted by the courts 
/ of law, a bargain and ſale to make a tenant to the præcipe, 
will not be deemed void on account of any trifling * 
| take or inaccuracy. | fo 
Lloyd v. vil. Thus where Nathaniel Lord Viſcount Say 2 Sele 
count Say and conveyed his eftate to B. X. for the purpoſe of making 
_ hi h by ab f ſale, which 
: Salk. 431. him a tenant to the præcipe, by a bargain of ſale, w 
10 Mod. 40. Was worded in the following manner: Witneſſeth,; 
z Brown 379. that for and in conſideration of fave ſhillings by the ſaid 
% B. X. to the ſaid Lord N. in hand paid, as alſo for 
* the cutting off all entails, and for the barring of all 
remainders and reverſions of, in, and upon all and 
« fingular the premiſes, and for ſcttling and afſuring the 
« ſame to the ſaid Lord N. and his heirs, doth beczain, 
ſell, and confirm umto the ſaid B. K. &e.” 
The court of King's Bench were of opinion, that this 
deed paifed the freehold, becaufe ſuch was the plain in- 
tention of n. 

Upon a writ of error brought i inthe Houlſg of Lords it 
was contended, that this bargain and ſale could not con- 
vey any eſtate, becauſe it was not mentioned therein that 
any perſon did bargain and ſell the lands in queſtion. 
There appeared, indeed the words bargain and ſell, but 
it was not ſaid who bargained and ſold, and conſequent- 
ly Lord Nathaniel did not bargain and ſell. 3 

On the other fide it was argued, that it appeared prima 
Facie, that the conſideration money was paid by B. X. 
to Lord NM. and that it was for barring all intails and re- 
mainders.in the premiſes, and aſſuring the ſame to Lord 


7 and his heirs ; that it appeared as well by this bear 5 
itſelf 
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itſelf as by the evidence on the trial, that the manors 


and lands therein mentioned were the eſtate of Lord N. 


and that the intent of the deed was to make B. K. tenant 


of the freehold, in order that a common recovery might 
| be ſuffered ; and therefore the court of King's Bench were 
unanimouſly of opinion, that the freehold was well con: 
veyed by this deed. The judgment was affirmed. 


A tenant to the 2 may alſo be made by leaſe and Leaſe and Re- 
ervation of a pepper-corn is a ſufficĩ· /eaſe. 


releaſe; and the re 
ent conſideration to raiſe a uſe to ſupport a common 
recovery. | . | 


* — 
. 


Thus where a tenant in tail made a leaſe, rendering a 


pepper-corn rent, and afterwards a releaſe to mate a te- 2 


nant to the præcipe.— It was determined that the word 
grant in the leaſe would make the lands paſs by way of 
uſe ; that the reſervation of a pepper-corn was a good con- 
fideration to raiſe an uſe to ſupport a common recovery; 
and that the leaſe, heing within the ſtatute of Ufes, there 
was no need of an actual entry to make the leſſee capable 
of taking a releaſe. 

We have ſcen, that, in ge 
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eral, a common recovery A Recovery 


cannot be valid without a tenant to the præcipe. Yet, in ay, in ſome 


ſome caſes, a common recovery may operate by eſtoppel, 


Caſes, be good 
without a Te- 


although there be no tenant to the præcipe; but this is ant 10 4. 


only where the perſon who ſuffers the common recovery Præcipe. 


is tenant in fee, for the iſſue in tail cannot be bound by\zo Mod, 45. 


eſtoppel, as they do not claim from their immediate an- 
_ but from the firſt purchaſers, ſecundum formam 
8 : 
Common recoverics having been long conſidered by the 
judges, and alſo by the legiſlature, as common aſſurances, 
every ſort of favour has been ſhewn them; and as the va- 
lidity of recoveries has frequently been called in queſtion, 
on account of irregularities in making a tenant to the 
precipe, the following ſtatute was made to obviate that 
inconvenience. 


Set. 5. Whereas it has frequently happened, that 14 Geo. a. e. 


e the deeds for making the tenant to the writs of entry, 29: 


or other writs for common recoveries, have been loſt, 
or that the fines or deeds, making the tenants to the 


« ſaid writs, have not been levied or executed till after 


66 the judgment given in ſuch recoveries, and the writ of 
5 ſeifin awarded; by reaſon whereof great doubts have 
Vor, II. | E „„ _—_ 
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« tenants to the writs, are good and effectual in law: to 
ic prevent fuch doubts for the future, and in order to 
“ render common recoveries more certain and effe Qual, 
* be it enacted, that every common recovery already 
c ſuffered, or hereafter to be ſuffered, ſhall, after the 
« /expiration of twenty years from the time of the ſuffer- 


„ing thereof, be deemed good and valid to all intents 


c and purpoſes, if it appears upon the face of ſuch re- 


ei covery that there was a tenant to the writ ; and if the 
| © perſons joining in ſuch recovery had a ſufficient eſtate 


and power to ſuffer the ſame, notwithſtanding the 


« ſhould be loft, or not appear. 

« And de it further enaQed by the authority aforeſaid, 
cc that from and after the commencement of this act, 
« every recovery already ſuffered, or hereafter to be 
* ſuffered, ſhall be deemed good and valid to all intents 
and purpoſes, notwithſtanding the fine, or deed or 


2 deed or deeds 'for making the tenant to ſuch writ 


j * or executed after the time of the judgment given in 
„ ſuch recovery, and the award of the writ of ſcifin as 
4 aforeſaid, provided the fame appear to be levied or 


/ « deeds, making the tenant to ſuch writ, ſhould be levied 


executed before the end of the term, great ſeſſion, 
« ſeſſion or aſſizes, in which ſuch recovery was ſuffered ; 
« and the perſons joining in ſuch recovery had a ſuffi- 
« cient eſtate and power to ſuffer the ſame as aforeſaid.” 


- 


= SGS Er © 0 


„ C ͤ — 


0 Voucher. 


5 deſcribing the manner of ſuffering a common re- 
covery, it has been ſaid, that when the tenant to the 
præcipe appears in court to anſwer the demandant's writ, 
he, inſtead of defending the title to t he land, calls on 
another perſon, who is ſuppoſed to have warranted the 
title to him at the time of the original purchaſe, and 
pray s, that the ſaid perſon may be called in to defend the 
title which he warranted, or otherwiſe to give lands of 
equal value to thoſe which he ſhall loſe by the defect of 
his warranty. | 1 1 
In all real actions the demandant has a right to coun- Pigot 15. 
terplead the voucher, (that is) to ſnew in his replication, 
that the tenant ought not to be allowed ſuch a voucher; 
and the voucher might alſo counterplead the warranty, 
by ſhewing, that he was not obliged to warrant the lands 
to the tenant. : 2 | 
But when a perſon is vouched to warranty, and enters Idem. 
of his own accord into the warranty, the law preſumes, 
that he parted with his firſt — with warranty; 
and comes in now to warrant the ſame poſſeſſion, other- 
wiſe he would not enter into the warranty, but would 
counterplead it, for he might demand the lien: and even 
if the tenant ſhewed a lien, he might counterplead it. 
But if he enters into the warranty without demanding a 
lien, no perſon can afterwards aver, that there was no 
warranty; for when the vouchee, by entering into the 
warranty, binds himſelf to render in value, in caſe the 
demandant recovers, the cauſe of the warranty is not 
examinable, either by a privy or a ſtranger ; becauſe the 
law will preſume, that the vouchee was compellable to 
enter into the warranty, otherwiſe he would never run 
ſuch a riſque. | | | 
If the vouchee is preſent. in court, he immediately Of voc hing 
enters into the warranty, in which caſe the entry in the in Perſon, or 
record is thus: And the ſaid Milliam, in his proper © 4919779: 
1 E 2 c perſon, 


Fitz. N. B. 13. 


Rede "tf * n a +». ** £ — — 
R Ne "heath; _ > * 
* — 
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« perſon, cometh and defendeth his right; when, Cc. 
« and thereupon voucheth to warranty Roger Balgrave, 
«© Eſquire, who is preſent here in court, in his proper 
<« perſon, and freely warranteth to him the tenements 
cc aforeſaid.” 

It frequently happens, that neither the tenant nor the 
perſon vouched can conveniently appear perſonally in 
court, in which they make a warrant of attorney to ſome 
ether perſon to appear in their ſtead. The warrant of 
attorney is thus: A. B. puts in his place C. D. and 
E. F. his attornies, jointly and ſeverally againſt J. B. 
to gain or loſe in a plea of land, &c. 

If the perſon who comes in as vouchee makes a war- 
rant of attorney, it is thus :z—* J. K. whom A. B. 
<< youcheth to warranty, putteth in his place L. M. and 


* N. O. his attornies, jointly and ſeverally againſt I. B. 


<< to gain or loſe in a plea of lands, &c.” | 
The warrant of attorney muſt be acknowledged either 


where the lands lie, or elſe before commiſhoners ap- 


before a judge who muſt fign it, or the juſtices of aſſize 
pointed by writ of dedimus pote/latem de attornato faciendo, 


who mult certify the names of the perſons whom the te- 
nant or vouchee appoints for his attornies, under their 
hands and ſeals. | | 
By the. ſtatute 23 Elix. c. 3. f. 5. it is enacted, that 
every perſon who ſhall take the knowledge of any warrant 
of attorney of any tenant or vouchee for ſuffering of any 
common recovery, ſhall, with the certificate of the war- 
rant of attorney, certify alſo the day and year whereon 
the ſame was knowledged. And that no perſon who 
takes any ſuch knowledge of any warrant for any reco- 
very, ſhall be bound to certify ſuch warrant, except it be 
within one year ncxt after the ſaid knowledge taken ; and 
that no clerk or officer ſhall receive any writ of entry, 
whereupon any common recovery is hereafter to — 
unleſs the day of the knowledge of the warrant ſhall ap- 
pear, in or by ſuch certificate. | 
This writ of dedimus poteftatem is not founded on the 
ſtatute of Carliſie, which only extends to perſons who 


acknowledge fines, but is a writ which was provided by 


the common law, enabling perſons, who could not appear 
in court, to appoint attornies in their ſtead, 
. | Where 
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Where a comme recovery 1s ſuffered in this — 


the warrant of attorney is the foundation of the recovery, 
all the ſubſequent proceedings being in fact mere matters 
of form; but ſtill the acknowledgment of a warrant of 


attorney may be void, and of at ue the recovery 


ſuffered purſuant to ſuch a warrant of attorney, on ac- 
count of any legal diſability in the perſon who acknow- 
| ledges it, and ſuch diſability may be averred, in which Pd 
it differs from the acknowledgment of a fige before com- ö 
miffioners appointed by a writ of dedimus patgſlatem, for \ 
the hacked of a fine is the aſſent of the party 
to the accommodation of the ſuit, by which it is ablo=» _ 
lutely compleated, and the entry of the concord is the 
ſame as entering up judgment : but the acknowledgment 
of a warrant of attorney to ſuffer a common recovery is 
nothing more than a judicial mode of appointing another 
perſon to appear in court for the tenant or vouchee, and 
is no part of the recogd ; hence theſe two acts are attend» 
ed with very different conſequences. Þ - 

It follows from theſe principles, that if a tenant or Vide infra 
vouchee, who has appointed an attorney, for:the purpoſe — 43 
of ſuffering a common recovery, dies before ſuch at- 
torney has actually appeared for him, the recovery will 
be void; becauſe the death of ſuch tenant or vouchee 
is a determination of the warrant of attorney, and this? 
circumſtance may be averred, it not being contrary to \. 
the record. | 5 EO, 

If the warrant of attorney appears to have been given 
after judgment, the recovery will be void : for the writ 
of dedimus pete/latem de attornato faciendo recites, that the vide jnfra 
. writ of entry is pending, which is not the caſe after Sir N. Bacon's 
judgment: and the appearance of the attorney before the Caſe. 
—_ was made, is without authority, and therefore | 
void. | 
By a rule of court, made in Hil. 14 Geo. 3. for the 
more effedtual and certain proof of the due acknowledg- | 1 
ment of warrants of attorney, taken from the tenants or | = 
vouchees in common recoveries, by virtue of any writ of 7 
dedimus pateſtatem, it is ordered by the court, © that no 4 
common recovery, wherein the tenant or tenants, 
vouchee or vouchees, or any of them, ſhall appear and 
defend by attorney, ſhall be arraigned at the bar, un- 
$* leſs an affidavit or affidavits, in writing, on parch- 

: 40 ment, 
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And in caſe the faid party or parties 
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ment, ſhall be made and annexed to a copy of the 
recipe, and warrant or warrants of attorney, acknow- 
edged by ſuch tenant or tenants, vouchee or vouchees, 
by virtue of any writ or writs of dedimus poteſtatem, in 
which affidavit or affidavits, the perſon or perſons 
making the ſame, ſhall ſwear that he or they knew the 
party or parties acknowledging ſuch warrant or war- 
rants of attorney; that the ſame was or were duly 


ſigned and acknowledged, upon the day and year, or 


ſeveral days and years mentioned in the caption, or 
ſeveral captions thereof, that the party or parties ac- 
knowledging, and alſo the commiſſioners taking the 
ſame, were all of full age and competent underſtand- 
ing. That the femes covert (if any) were ſolely and 
ſeparately examined apart from 'their huſbands, and 
freely and voluntarily conſented to acknowledge the 
ſame. That all the ſaid parties knew the fame war- 
rant or warrants of attorney was or were intended for 


ſuffering a common recovery to paſs his, her, or their 


eſtate or eſtates. 'And further, that the razure or ra- 
Zures, interlincation or interlineations, (if any) in 
the body or caption of ſuch original warrant or war- 
rants of attorney, was or were made before the faid 
parties, or any of them ſigned the ſaid warrant or 
warrants, and before the commiſſioners, ſigned the 
ſaid caption or capt ions; which affidavit or affidavits 
(together with the ſaid copy of the præcipe, and war- 
rant or warrants of attorney whereunto the ſame ſhall 
be annexed) ſhall be filed in the office of inrollment 
of writ, for fines and recoveries. Ard it is ordered, 
that all and every ſuch affidavit or affidavits, as afore- 
ſaid, ſhall be made by ſome attorney or attornies of the 


courts of Meflminſter- hall, or of the ſeſſions in Wales, 


or of the counties palatine of Che/ler, Lancaſter, or 
Durham ; and ſhall be iworn before a perſon duly au- 
thorized to take affidavits in this court, except where 
the party or parties reſpectively, at the time of their 
acknowledging ſuch warrant or warrants of attorney, 
ſhall he in that part of Great Britain called Scotland, or 
in Jrelaud, or in ſome other parts beyond the ſeas. 
hall be in Scot- 

land, then the ſaid affidavit or affidavits ſhall be made 
by one of the clerks of his majeſty's fignet, and ſworn 
| | | „ before 
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ec before one of the judges, or other perſon duly autho- 

cc rized to take affidavits or depoſitions, in the Court of 

4 Seffions, or Court of Exchequer in that part of the 

ee united kingdom. But if the ſaid party or parties ſhail 

% be in Treland, or in any other pant — the ſeas, 

«© then the ſaid affidavit or affidavits ſhall be made by one 

cc of the commiſſioners who hath taken the acknowledg- 

e ment of ſuch warrant, or warrants of attorney, and 

ce ſhall be ſworn either before ſome perſon; duly authorized 

c to take affidavits in this court, or before ſome magiſ= 
© trate of the place where ſuch, acknowledgment ſhall 
be taken, having authority to adminiſter an oath, and 

* in. the preſence of a public notary, which notary ſhall 

& aifo certify in writing, under his hand and ſeal, as 

« well the due adminiſtering of the ſaid; oath, as, alſo 

«© the name, fignature, and office of the magiſtrate ad- 

5 miniſtering the ſame.” 55 
If the perſon whom the tenant. vouches is not in court, Of the Writ 
then a writ called a writ of ſummoneas ad warrantizandum Y — 
iſſues, to compel the perſon, called upon to appear in Lu. 
court, and warrant the lands. ' - 1 x Leon, 86. 
In adverſary ſuits, if upon a ſummoneas ad warranti- Booth 43. 
zandum, the ſheriff returned the vouchee ſummoned, Pigot 248. 
and the vouchee made default, a capias ad valentiam iſ- 

ſued for the tenant ;z but if the ſheriff returned nihil upon 

the ſummons, an alias and a pluries iſſued, and then a 

ſeguatur ſub ſuo periculs, And if the vouchee ſtill made 

default, judgment was given for the demandant, but no 
judgment was given for the tenant, becauſe . it appeared 

that the vouchee had not aſſets. 5 

WMyhere the vouchee appears by attorney, the warrant 

by which he conſtitutes an attorney ought to bear date af- 

ter the teſte of the writ of ſummons : but however the 
omiſſion of this circumſtance will not inyalidate a reco- 


+ 


1 3 DR” | 
Thus in a writ of error to reverſe a common recovery, Wynne v. 
the error inſiſted on was, that the warrant of attorney of Lloyd, 
the vouchce bore date before the writ of ſummoneas ad 1. Lev. 130. 
warrantixandum iſſued, but it was anſwered, that the > N 
vouchee might appear in perſon without any ſummons, 1 Sid. 313. 
and therefore the recovery was good, and the proceſs 1 Keb. 453. 
void. And the court ſaid, that a common recovery being 


x Inſt. 241. 


Jenk. Cent, 
100. 


3 Rep. 29. 
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2 bombs aſſurance, they would intend another war- | 

rant of attorney - made in due time. 
When the vouchee has entered into the N 

$ te- 


comes in loco ſenentis; and; in judgment of law, 


nant to the demarndant- And then the demandant counts 
againſt him as KE'tid = againſt the tenant, and the 
vouchee may plead all thoſe pleas which rhe tenant might 
have pleaded, and alſo any Pleæas vflich⸗ may ariſe iter 
he has entered into warranty. 

Thus if a pretipe, quod reddat, is brought tut J. 
who vouches B. who entets into warranty, and after- 
wards the demandant releaſes all his right to H. although - 
A. himſelf cannot plead this releafe, becauſe froni the 
time when B.'entcred into the warranty A. is not before 
the court, yet B. may plead a releaſe to  binaclf from the 
demandant. 

The „ may b 6 His vonchee; although 
the vouchee has nothing in the land; for when the vou- 
chee enters into the warranty, he' becotnes tenant to the 
demandant, -and may render the land to him, on accotmt 


oſ the privity which is between them. 


Id im. 


Barnard v. 
Woodcock, 


2 Black, R. 


1201. 


If a fine be levied by a vouchee to the derail or 


. by the demandant to a vouchee, it will be TY becaufe 


the vouchee is ſuppoſed to have the freeh 
By the common law, a writ of fummonrat ad warranti» 


er fra had nine returns. By the ſtatute 16 Car. 2. c. 


16. / 10. the returns were abridged to five ; and now, 


by the ſtatute 24 Geo. 2. c. 48. f 8. they are reduced to 
four incluſive ; as if the writ of trite is returnable on the 
morrow of All Souls, then the writ o ſummoneas mult be 
returnable from the day of St. Martin in fifteen days, 
being the fourth and faſt return of Michaelmat term. 
And if there are three vouchers, the writ of ſummons for 
the ſecond vouchee is to be returnable four returns (both 
incluſive) from the return of the ſummons of the firſt 
vouchee ; and writs of ſummons are teſted four days in- 
clufive, from the writ of entry. 

The court of Common Pleas will not enlarge the re- 


turn of a writ of ſummons, ſo as to make a term inter- 


vene between the teſte and the return. 
Thus, where a motion was made in Efter term 18 Geo. 
3- that the writ of ſummons in five recoveries, might be 


teſted in the Michaelmas term | preceding, and be made 
| returnable 
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returnable in that Eater term, inſtead of the uſual courſe, 
authorized by the ſtat. 24 Geo. 2. c. 48. which is, that 
it ſhould be teſted the fourth day incluſive, from the re- 
turn of the writ of entry, and be returnable the fourth re- 
turn after the return of the writ of entry; in conſequence 
of which, writs of ſummons muſt be returnable either in 
the ſame term in which they were teſted, or, at fartheſt, 
| Int the very next term. The occaſion of this application 
was, that Earl Cowper, the vouchee, had acknowledged 
the wartants of attorney to _ to the ſummons, he- 
fore commiſſioners appointed by dedimus (which recited 
the fummotis as returnable in the preceding Hilary term) 
at Florence, on the 13 December, 19797, but they did not 


arrive in England till after the end of Hilary term; and 


as the return is uſually of the ſame term wherein the reco- 
very is in fact arraigned at bar, and the 1e muſt precede 
the actual acknowledgment of the warrant of attorney by 


the vouchee, this proceeding could not be made regular, 


without ſuing out a writ of ſummons with a much longer 
return than the courſe of practice will at preſent allow. 
The like inconvenience muſt occur whenever the vouchee 
dwells in any diſtant country, as the Za or Weſt Indies; 
but that objection had been uſed to be cured in a very 
unwarrantable manner, by altering the date of the capti- 
on after it arrived in England, ſo as to ſuit, the term in 
which the recovery was arraigned, till the late rule of 


37 


court in Hilary term 14 Gee. 3. (which dire &s inter alia Ante p. 53. 


an affidavit to be made of the true time of taking the cap- 
tion) put a ſtop to this, among other groſs irregularities 
in the practice of ſuffering recoveries. 

The court conceived that as they had not power to make 
ſuch a rule, or, at leaſt, that they could not foreſee all 
its conſequences, it would be highly imprudent to autho- 
rize ſuch a proceeding, by a previous direction from the 
bench; but intimated, that no blame ſhould fall on the 
officer, who ſhould make out the proceſs as prayed for, 
but the ſame to be at the hazard of the parties, and with- 
out prejudice to any future queſtion, that might ariſc, on 
the yalidity of ſuch recoveries. | 


| 


A motion, ſimilar to this one, was made in Mich. 19 Gibbons v. 
Geo, 3. and received the ſame denial from the court. St 
he facts were, that the dedimus was teſted the 26 Fe-? 


bruary, 1777, and recited a writ of ſummons, returnable 
1 | the 


Black, R. 


RECOVERIES. 


the firſt day of Eafter term, 1777; ſo that, properly, the 
ſummons ſhould have been returnable, and the recovery 
had, in Hilary, 1778, which the diſtance rendered im- 
ſſible Therefore, on application to the Maſter of the 
Rollt, he ordered the curſitor to make out a writ of en- 
try, returnable in Michaelmas term, 1777; upon which 
the officer made out a writ of ſummons, returnable in the 
next Hilary term, of which term the tenant's appear- 
ance was entered. And then they imparled from Hilary 
to Eafter, from Eafler to Trinity, and from Trinity to 
Michaelmas, when the recovery was arraigned. And if 
the vouchee was then living, it was apprehended that the 
recovery would be valid ; but, if he was dead, -it would 
be erroneous. | 8 4 4 gn 


c H Af. 


855 


RECOVERIES 59 
CHAPTER v. 


Of Judgment. 
N conſequence of the default made by the perſon who 
is laſt vouched in a common recovery, and his depar- 
ture in deſpite of the court, judgment 1s given that the 
demandant ſhall recover ſeiſin of the lands in queſtion, 
and that the tenant ſhall recover againſt the vouchee, 
lands of equal value to thoſe warranted by him, and now , 
loſt by his default. 5 „„ 
The entry of the judgment upon the record is thus: — 
“ therefore it is conſidered that the aforeſaid JF. G. do 
« recover his ſeiſin againſt the ſaid V. L. of the tene- 
* ments aforeſaid, with the appurtenances, and that the 
<5 ſaid W. L. have of the lands of the aforeſaid V. G. to 
„ the value, &c.” | Ss 
If judgment be given in a common recovery, before 
the return of the writ of entry, or the return of the writ 
of ſummoneas ad warrantizandum, it is void, becauſe the 
court has no power to proceed until the return of the writ 
of entry, and the appearance of the vouchee ; for the 
parties are not ſuppoſed to appear until the return of that 
proceſs, which iſſues for the ſole purpoſe of bringing them 
into court, | ITS 
In every ſpecies of action, the death of either the con- / 
tending parties puts an end to the ſuit ; and therefore, 
in a common recovery, if either the demandant, the te- 
nant, or any of the vouchees dies before judgment is gi- 
ven, the recovery is void. | 
| Judgments, however, are not always conſidered as In what Caſes 
having been given on the day on which they are pro- Jadgments | 
nounced, but have frequently a relation to the firſt or %% Relation 
ſome other day of the term in which they are given : and ” 1 1 
if all the parties are living on the day to which the judg- the Tank. . 
ment relates, the recovery will be good, for the judges 4 Rep. 71. 2. | 
take no notice of the day on which the recovery was 2 Black. R730 
paſſed in court. | | | 1 Stra. 18, 
The term in law is conſidered to many purpoſes as but * 
one day; and therefore if judgment be given at any pony Gn 
| I 


. 


1 Bulſt. 32. 


35 
Gilb. Uſes 
79 


9 
— 


Shelley's 
Cale, 

rt Rep. 93. 
Moor 136. 
Jenk. Cent. 


249. 


* Sir Nich. 
Bacon's Caſe, 
Dyer 220. 
P- 13. 
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time during a term, it relates to the firſt day of that term, 
and is conſidered in law as having been given on that 
day: and the firſt day of term is the eſſoin- day, forthe 


Jurte die poſt is only a day of grace. 


However, if a writ of entry is returnable on the ſecond, 
or any other return-day of the term, judgment will then 
relate to that return-day, and not to the firſt day of the 
term; for the courts will not conſider the judgment in a 
recovery to have been given prior to the return of the 
writ of entry. And where the term, by the proceedings 
in it, ſuffers a diviſion ; as where any proceſs iſſues, 
during the continuance of the term, then the judgment 
relates to the eſſoin - day of the return of that proceſs, 
and not to the firſt day of the term. | | 

It follows, from theſe poſitions, that when the vou- 
chee in a common recovery, appears in perſon at the re- 
turn of the writ of entry, then the judgment relates to the 
return-day of the writ of entry, and is conſidered in law 
as having been given on that day, but if the youchce ap- 


. pears upon a writ of ſummoneas ad warrantizandum, then 


the judgment relates to the return of that writ. | 
Thus where Edward Shelley ſuffered a common reco- 
very, in which he was vouched by attorney on the gth 
day of Ofober (which was then the firſt day of Michael- 
mas term) and died before fix in the morning of that day : 


the recovery was paſſed that day about ten o'clock, and 


it was adjudged that the death of Edward Shelley did not 
invalidate the recovery, for the writ of entry was return- 
able on the oZZave of St. Michael, and the judgment had 
relation to that day, which was the ſaid gth day of Octo- 
ber, on which day the vouchee was alive, and the law 
makes no fractions of a day. | 

If a warrant of attorney bears date after the return- day 
of the writ of entry on which a recovery 1s ſuffered, the 
recovery will be void; becauſe the judgment relates back 
to the return-day of the writ of entry. 

Thus, where the writ of entry was returnable on the 
Fave of St. Michael, which was the gth day of O#ober - - 


the writ of dedimus poteſtatem de attornato faciendo bore 


date the 1ith of Oclober; and the mittimus thereof bore 
date the zoth of October the recovery was adjudged to 
be erroneous, becaule the judgment, on whatever day 
of the term it was given, related back to the return - day 


1 
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of the writ of entry, which was the firſt day of the term, 
ſo that the warrant of attorney was made, after the time 
when the judgment was ſuppoſed to be given. | 


If a vouchee in a common recovery who comes in upon 
a writ of ſummoneas ad warrantizandum, and appears by 
attorney, dies before the return of the writ of ſummoreas, 
the recovery is void: becauſe the judgment could not 
poſſibly have been given in ſuch recovery until the vou- 
chee had appeared in court and made default : and as the 
vouchee could not appear until the return of that proceſs, 


which iſſued for the ſole purpoſe of bringing him into 
court, it follows that judgment mutt have been given af- 


ter the death of the vouchee, which was a determination 


of the warrant of attorney; and theſe facts being collate- 
ral to the record, may be aſſigned for error. $37 
Thus, ina writ of error to reverſe a common recovery Wynne v. 
it appeared by the record, that a writ of entry of ſur di/- Wynne 
ſeiſin en le paſt was brought by Sir Wathin Williams Wynne, * Will. R. 
returnable quinden. Paſch. 13 Geo. 2. againſt Williams 


Thomas, who appeared in perſon and vouched James 4p- 


perley and Alithea his wife; whereupon a writ of ſummo- 


neas ad warrantizandum was awarded, returnable in 
craſtino aſcenſionis Domini (which was on the 16th of May) 


on which day the ſaid James Apperley and Alithea his 
wife appeared by Zofrah Hodgſon their attorney, and enter- 
ed into warranty, and vouched over the common vou- 
chee, who made default, whereupon judgment was given, 


and a writ of ſeiſin awarded, and the ſheriff returned that 
he had delivered ſeifin. | 


The error aſſigned was, that Alithea died before judg- 


ment was given in the ſaid recovery, and for this the 
plaintiff in error prayed, that the recovery might be re- 
verſed. Iſſue was joined, that Alithea did not die be- 


fore judgment. A ſpecial verdi& was found, that Alitbea 


died on the 10th day of May, fix days before the return 


of the writ of ſummoncas ad warrantizandum, but whe- 


ther ſhe died before judgment or not, the jurors left to 
the opinion of the court. | 
This caſe was argued on behalf of the plaintiff in er- 


* 
— 1 1 


ror, by Mr. Clive, who made two points, firſt, that the MSS. note. 


death of Alithea Apperley, vouchee and tenant in tail, as 
found by the ſpecial verdict, made the judgment in the 
common recovery erroneous. 

8 Secondly, 


2 
V 
3 
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Secondly, that upon the whole record, and the con- 
tinuances as entered, the judgment appeared to be given, 
and the recovery paſſed, after the death of the vouchee ; 
and could not be made good by relation, as a judgment 
or recovery in her life time. ; 

In ſupport of theſe poſitions, he argued, that recove- 
ries were erroneous, where the vouchee or other neceſſary 
party did not appear, either in perſon or by attorney, 
for, without an appearance there could be no warranty, 
no vouching over the common vouchee, and conſequent- 
ly no judgment. In this caſe, Alithea, the vouchee, 

did not appear in perſon : the firſt conſideration therefore 
was, whether the appearance of Jeſiab Hodgſon, her at- 
torney, was a proper appearance, or not. And with 
regard to that matter, taking the facts ſimply as they ap- 
pear on the record, the vouchee neither appeared in per- 

ſon nor by attorney, for the death of the vouchee, be- 

= fore the time when the attorney actually appeared, was 
4 a determination of the warrant of attorney. 
= In the caſe of ynne v. Lloyd, the error aſſigned was, 
that there was no warrant of attorney at the time of ap- 
pearance, for it appeared the teſe of the warrant of attor- 
ney was after appearance ; the court in effe& agreed, 
that an appearance, without a warrant of attorney, was 
error, even in the caſe of a perſon of full age, but they 
25 made the recovery good by an intendment, that the 
vouchee came in gratis before the writ of ſummons, and 
made a new warrant of attorney in due time : which 
ſhewed there muſt be a warrant of attorney whenever the 
vouchee appeared by attorney. 


Ante p. 55. 


rr v. If a tenant in tail within age is vouched in a common 
ac On, N PA 
Palmer 224. recovery, and appears by attorney, it may be afſigned 


for error, for ſuch an appearance 1s void.* 

If warrants of attorney were not duly filed, it was er- 
ror ſufficient to reverſe or arreſt a judgment aſter ver- 
dict, before the ſtatutes 32 Hen. 8. c. 30. & 18 Eliz. c. 

14. and ſince theſe ſtatutes it is ſtill error, except after 
verdict, for the ſtatute 4 & 5 Anne, c. 16. which extends 
theſe ſtatutes of Jeofails, to judgments by default, Qc. 
(which is the preſent caſe) has a ſaving, ſo as there be 
an original writ or bill, and warrants of attorney duly 


* Holland v. Dantzey. Cro. Elis. 739: | 
| filed, 
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filed, according to the law, as is now uſed; If the want 
of form in filing them was error, want of authority in 
the attorney, by reaſon of the determination of his war- 
rant, was much more erroneous. Therefore, if a vou- 
chee muſt appear in perſon, or by attorney, before judg- 
ment can be given; and where the appearance is by 
attorney, if ſuch attorney muſt have a proper warrant 
or authority to appear, and the want of ſuch warrant 
is error, it is equally certain that the death of the vouchee 
before appearance, is a countermand or determination 


of the warrant of attorney; for a warrant of attorney 


to appear or confeſs judgment, is a naked authority, not 
coupled with any intereſt, and no more than an inſtru- 
ment, enabling the attorney, to do an act, which the 
principal himſelf might have done in perſon : and as it 
is abſurd to ſay that a man can acknowledge a judgment 
or appear in a court of juſtice after he is dead, ſo it is as 
unreaſonable to admit, that another perſon ſhould be ca- 
pable of repreſenting him, on ſuch occafions. The per- 
ſonal capacity of the principal, and the derivative autho- 


rity of the attorney are founded on the ſame principle, 


namely, the life of the party, and therefore they muſt 2 


both end at his death. 

IIf a man gives a warrant of attorney to confeſs judg 
ment, and dies before the judgment is confeſſed, th 

death 1s a countermand. Ifa tenant or vouchee died be- 
fore judgment, and judgment had afterwards been cnter- 
ed, it would be erroneous. | 


Inſt. 32. b. 


1 Vent. 31 
Salk. $7. ane— 


Er-. Ae, 4. 


He 


Thus, where a writ of error was brought to reverſe a Jourden v. 
judgment in C. B. the error aſſigned was, that judgment Penny, 


was given againſt a dead perſon, the defendant dying 


after the day of niſi prius, and before the day in bank: 


and the court were all of opinion, that the judgment 
being given againſt a defendant who was dead, it was 
erroneous, and muſt be reverſed. That caſe was before 
the ſtatute 17 Car. 2. c. 8. which provides a remedy 
where either party dies after a verdict, and before judg- 
ment, and gives a power to enter up judgment within 
two terms after the verdict. 

The caſe was the ſame at Common Law before the 


ſtat. 17 Car. 2. c. 8. But by the ſtat. 8 & ꝙ . 3. c. 11. 


J 6. it is provided, that if a plaintiff or defendant dies 
after an interlocutory, and before a final judgment, the 
| action 


2 Bulſt. 241. 


768. 


8. 491. 


1 Roll. Ab. 


= 
0 * 4 7 4 - * b 
' com Date é oe tb ad 
"4 in Per o 7 Ty 


RECOVERIES. 


action ſhall not abate, but the plaintiff may notwithſtand- ; 


ing proceed to a final judgment. Theſe ſtatutes ſhew 
what the Common Law was, and how a judgment againſt 
a dead perſon was to be conſidered. a | 
If a tenant in a real action dies pending the writ, and 
judgment is afterwards given, it is error, becauſe given 
ainſt a dead perſon. Thus the Common Law ſtands 
with regard to plaintiffs or defendants dying before judg- 
ment, in real and perſonal aQions; andthere is noaQ- 
of n which alters the Common Law in this 
Cale. . : 
The preſent action is a real action, it is a writ of entry 
upon a diſſeiſin, and Alithea Apperley the vouchee, alter 
appearance, and entering into the warranty (admitting 
that to be the caſe) was the tenant in law, and her death 


before judgment, was the ſame as if any other tenant had 


died, in caſe an action had been only between deman- 
dant and tenant, without any vouchee. | 

Every vouchee may take advantage of any error be- 
tween the other parties: the ſccond vouchee may aſſign 
error between the tenant and the firſt vouchee. The 
reaſon is, becauſe the judgments are ſeveral and diſtin, 
for in every common recovery there are ſeveral judg- 
ments, and ſeveral recoveries are included, and it ought 
to appear, that all of them are regular and againſt pro- 
per parties, and that all the parties are before the 
court. | 

Littleton ſays, if in a præcipe quod reddat the tenant 
vouches, and the vouchee enters into a warranty; if af- 


terwards the demandant releaſes to the vouchee, it is 


good: for the vouchee, after he hath entered into the 
warranty, is tenant in law to the demandant. So in 1 
Infl. 265. b. it is ſaid, that when the vouchee enters into 
the warranty, he becomes tenant to the demandant, and 
may render the land to him in reſpect of the privity be- 
tweenthem, . 5 
Theſe authorities ſhew, that the ſame regularity, even 
in proceſs, is required to bring in the vouchee upon a 
voucher, as is requiſite to bring in the tenant at firſt ; 
and that the vouchee, after he hath agreed and entered 


into the warranty, is conſidered in this action as adtual 
© tenant of the frechold: and it has been ſhewn, that if 


the tenant dies before judgment, it is error, and the law 
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is the ſame if the chokes dies before judgment. Tt fol- Pigot 196. 


lows, that as the verdi& finds the vouchre died upon the 
roth of May, which by the record appears to be prior in 

time to any appearance of the vouchee (for that was not 
until the 16th of Aay) and no judgment was or could be 
given till after appearance, that therefore it 1s an errone - 
7 judgment, being given after tlie death of the vou- 
chee. ; 2 


againſt the record; and; ſecondly, that the judgment 
had relation back to the firſt day of the term, on which 
day the vouchee was alive. FV 
The argument reſpecting the firſt of theſe objections, 
will be ſtated in the laſt chapter of this work. 7 
As to the ſecond objection, it was tte, that the term 
to many purpoſes. was conſideted as hut one day, and 
that the judgment given the laſt day of the term, related 


back to the firſt "7 : but this rule was only applicable 


to caſes between plaintiffs and defendants, where there 
was no continuance entered from one day .to another in 
the ſame term; no fraction of the term by any thing 
appearing on the record, and no injury to any third 
perſon 3 as it is one entire tranſaction on the record of 


that term, it is all conſidered as done on the firſt day 


of the term. But this judgment differs materially from 
the ordinary courſe of judgments, to which the rule of 
relation is generally applicd : the record ſhews, that the 
term cannot on this occaſion be conſidered as one day, 
for the continuance from one day to another, ſhews, 


that different facts were done on different days, in the 


ſame term. On theſe days of continuance the parties 
might have ſhewn any matter to the court; they might 


have ſhewn on the morrow of the Aſcenſion, that Ali- 


thea was dead, that ſhe died on the 1cth of May, and 
then the recovery would not have paſſed. 


With reſpe to the ſecond point; two objections were 
made by the counſel for the defendant, firſt, that the a(- r 
ſignment of error, and finding the ſpetial verdict, was 


Theſe continuances therefore take away all preſump- . 


tion and poſſibility, that the judgment was given on the 
firſt day of the term, for ſuch a preſumption would be 


directly contrary to the record; and it would be an ex- 


traordinary doctrine to ſay, that no averment ſnall be ad- 
mitted againſt a record, and yet that the court ſhould be 
| at 


4 we wie en nes Ng 
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at liberty to preſume a matter againſt a record, viz. when 
the record ſays a placitum was pending on the 16th day of 
May, that the court ſhould preſume the judgment was 
given long before that period. The relation or fiction 
of law in the ordinary courſe of judgments, is not againſt 
the record ; and that is the reaſon why the court ſhould 
not conſider this judgment as given the firſt day of term, 
flabitur preſumptio donec probetur in contrarium ; and here 
is the higheſt evidence to the contrary, the record itſelf. 
In Shelley's caſe the recovery was held to be good, becauſe 
he was alive on the day on which judgment was given, 
though he died before the court ſat, becauſe the court 
would not allow a fraction of a day: but if he had died 
the day after judgment was given, it would have been 
void; for although the court would not allow a fraction 
of a day, yet it would allow a fraction of a term. All 
the court did in Shelly's caſe was extending the relation 
to the firſt inſtant of the day, in ſupport of a judgment 
given on that day. 1 | 
A judgment ſhall have relation to the firſt day of the 
term, as if it was given on that very day, unleſs there is a 
memorandum to the contrary on the record, as where 
there is a continuance of the cauſe until another day in 
the ſame term, and the preſent cauſe was continued until 
another day in the ſame term. In all caſes of judgments 
by default, they do not relate back to the eſſoin day, 
which is the firſt day of term, but to the guarto die pe; 
| for the court takes notice judicially, that the party was 
not demandable before that day, and conſequently could 
not till then be guilty of a default, he might have appear- 
ed the firſt day of term, if he pleaſed, and then the judg- 
ment would have been given on the firſt day of term. 85 
here the vouchee might have come in gratis before the 
morrow of the Aſcenſion, but ſhe did not, there was no 
appearance until that time, and as the judgment could 
not have been given until that day, it cannot relate back 
tio a prior day, ſo as to prejudice a third perſon. Theſe 
reaſons and caſes ſhew that judgments do not univerſally, 
and in all caſes relate to the firſt day of term, and par- 
ticularly that the judgment in the preſent caſe cannot 
have ſuch a relation, becauſe the record ſhews it is im- 
poſſible that it ſhould. I 
2 | This 
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This caſe was ſeveral times ſolemnly argued at the 
bar of the King's Bench, and Lord Chief Juſtice Lee for 
| himſelf and the other judges gave judgment. And in 
ſumming up the arguments, he reduced them to theſe 


three principal points. N 
iſt. That it was inſiſted on for the defendant in error, 


that a recovery was a common aſſurance, and as the 


vouchee had done all he could (if he had lived) to per- 
fect it, the court would give it an equitable conſtruction, 


and not ſuffer it to be reverſed for ſo ſmall a fault, if it 


ſnould be deemed one. 


adly. That the recovery ſhould be deemed perfect 


from the firſt day of the term wherein it was paſſed, and 
then the vouchee was alive. And though the judgment 
was actually given after his death, yet that ſnould have 
relation to the firſt day of term, as in the caſe of many 
other judgments. HD El | 
3dly. That as the vouchee appeared by attorney at the 
return of the ſummons, and that appearance was enter- 


ed on record, this was an error in fact againſt the record, 


which could not be allowed. | 


To theſe three objections to the writ of error, the 


court gave theſe anſwers, that as to the firſt, the reco- 
very being a common aſſurance ought, and ſhould be 
ſupported as far as the law would allow of ; but that they 
could give it no equitable conſtructions, which create ab- 
ſurdities, as it would apparently be, if they ſhould ſuffer 
judgment to be entered againſt a dead perſon. 5 

To the ſecond, that it was very true in many caſes, 
where judgments were entered in the vacation, they 


ſhould have relation to the firſt day of the preceding term, 


but that was never the caſe where continuances were 


entered on record: for, whenever there are continuances 
entered from time to time (as in the caſe of a recovery) 


and judgment is afterwards given, that judgment can» 
have relation no farther backwards than to the time of 


the laſt continuance or reſt; and here the time of the 
laſt continuance or reſt, was the return of the writ of 
ſummons; for then the demandant imparles, and judg; 


ment was not, and could not be given till he came 


again. | 
To the third, that the death of the vouchee was a 
collateral matter, not contrary to the record, and there- 


F 2 ; fore 


68 
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1 Burr. 410. 
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Broome, 
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496, 526. 
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fore the plaintiff was not eſtopped from aſſigning it bee | 


error. The recovery was therefore reverſed. 


In another caſe, where a writ of error was brought 
from the court of Common Pleas, to reverſe a common 
recovery, and the error aſſigned was, the death of the 
youchee before judgment. The defendants pleaded in 
nullo ft erratum, which confeſſes the error aſſigned tobe true. 

Lord Mansfield ſaid it was plain that judgment could 
not be given againſt a man after he was dead. That 
there could have been no judgment againſt the tenant to 
the præcipe in a common recovery, without a judgment 
over in value againſt the vouchee, they were all entered 
at the ſame time, and were part of the ſame proceeding. 

The recovery was unanimouſly reverſed, and it was 
faid that the caſe of ynne and Wynne, was an authority 
in point. | 2 

If a writ of ſummoneas ad warrantizandum, be return- 
able on a Sunday, and the vouchee dies on that day, the 
recovery is void, becauſe, Sunday being a dies non juridi- 
eus, judgment could not poſſibly have been given until 
the Monday following, conſequently the judgment muſt 


have been given after the death of the vouchee. 


Thus, where a writ of error was brought in the court 
of King's Bench, to reverſe a common recovery, and 
the error aſſigned by conſent, was, “ that the day of 
ce the return of the writ of ſummons was on Sunday the 
& 13th of May, 1750, on which ſaid 13th of May, 
1 9 Swann the vouchee in the common recovery, 
« died.” 

Two 93 aroſe on this caſe. | | 
1ſt. Whether the judgment could relate to the effoin 
day of the term, or to any day prior to the 13th of May, 
the eſſoin day of the return, ey | 

2dly. Whether, by law, a valid judgment could poſſi- 
bly be given on the day of the return, being Sunday ? 

Lord Mansfield delivered the reſolutibn of the court, 
that the recovery was bad, becauſe no judgment could, 
in this caſe, be ſuppoſed to be given before the death 
of the vouchee. That this judgment could not relate to 
the firſt day of the term, becauſe it could not be given 
before the return of the writ of ſummons, which appears, 
by the record, to be in the term. —That it could relate 
only to the eſſoin day of the writ of ſummons, which was. 


upon 
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judgment, cauld not poſſibly have been given until the 


Menday, when the vquchee was dead. 


in the Houſe of Lords, and on behalf of the plaintiff it 
was inſiſted, that Edward Sworn the younger, being 
alive on the day he was called to appear, and having ap- 
peared by his attorney, on the return-day of the writ of 
ſummons to warranty, to which day the judgment in the 
Common Pleas mult neceſſarily relate; muſt be alive 
when the judgment was given againſt him, and therefore 
the recovery was gagd, That this poſitjon follows from 
the reaſons and authorities of legal relations of judgments, 
vis · that the term being conſidered in law as one day, 
udgments in general relate to, or in law are ſuppoſed to 
© given, and receive a conſtruQion, as if they had been 
wen on the firſt day of the term, and that is the eſſoin 
lay. But in particular caſes, where the term, by the 
proceedings in it, ſuffers a diviſion, as in the preſent 
cafe, by the ſummons to warranty, the judgment relates 
to the effoin day of that return; on which day it was ad- 
mitted by the record, that Edward Swann the younger, 
was aliyc. | 
It is however objeQed, 1. That the eſſoin day was 
Sunday, on which day the court never fits, and ſo cannot 
be ſuppoſed to have given judgment on that day. 2. That 
the court never did ft on a Sunday, nor could it fit on 
that day, becauſe forbid by ſeveral, canons which were 
adopted by the Common Law. 
To the firſt objection it was anſwered, that courts for- 
merly commenced. all law buſineſs on the eſſoin days, 
which were Sundays or feſtivals, and ſo might pronounce 
Judgment on thoſe days. The authorities in the books 
are many and uniform, that the judgments given in term- 
time, all bear relation to that day, whether a feſtival or 
not; and the reaſon is the ſame where the proceſs is re- 
turnable in the middle of the term, before the relation to 
the eſſoin day of that return. That the entry in the pre- 
ſent caſe, which ſays, at which day comes here as well the 
ſaid Thomas in bis proper perſon, as the ſaid George, 
_ by John Glaſſe his attorney; and the ſaid Edward being 
ſummoned, &C. likewiſe comes, &c. and afterwards departs 
In contempt of the court, was alſo an eſtoppel to ſay, * 


To reverſe this judgment, a writ of error was brought 5 Brown 133. 
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the judgment was not given on that day, or that it was 
given on any day before, or even after that day 


1 . 


As to the ether objection, it was ſaid, that the very 
canons prohibiting, were evidence of the fact of fitting on 
a Sunday ; and it was further'proved by the returns of the 
writs, all which were formerly on feſtivals ; and in the 
year 1763, nine returns out of ſeventeen were on a Sun- 
day, as appears by the almanack of that year. That it 
would be ſtrange for the king, by his writ, to order the 
parties to appear on a day on which no court was or could 
be held, if they were not to fit on that day. Beſides, the 
many caſes of teſting and returns of writs, 'adjourning 
terms, caſting or warranting eſſoins, &c. all which were 
equally objects of the Canon Law, prove the fact of courts 
actually fitting on Sundays. As tothe canons, they could 
only have the ſame force as in other caſes, when-adopt- 
ed, viz. to ſubje& to ſpiritual cenſures, but not to inva- 
lidate the act; like to the canons againſt holding fairs on 
a Sunday, which was alſo prohibited by ſtatute, under tem- 
poral penalties ; but the contract was. binding, till at laſt 
by another ſtatute the contract was made invalid. But 
as no act extended in words to the preſent ſubject, there: 
fore it was not againſt the common Law for the court to 
fir and pronounce judgment on that day; for by conſtruc- 
tion or intendment of law, the judgment as given in this 
caſe, as the entry imported, the court muſt intend that 
it was given on that day. If the Canon Law had been 
adopted, i. e. incorporated into our law, and if in after 
times, the legiſlature had thought it neceſſary to forbid 
Judgments having relation to the eſſoin days, they would 
then have changed the returns of the writs ; for it is now 
neceſſary to take out the writs returnable on the general 
return-days, and the greateſt part of theſe are Sundays ; 
and as they muſt be conſidered as common days of return, 
and as the judgments muſt neceſſarily relate to theſe 
days and no other, if Sundays are to be for this purpoſe 
taken as dies non juridici, then moſt of the judgments gi- 
ven in term mult neceſſarily be bad, as bearing relation 
to that illegal day ; and thus the return-days -would re- 
main as ſo many ſnares for error, But it may be pre- 
\ imed, the W biz did not thus conſider it; and 
thought the returns and relations of Jaw might till re- 
main, though they knew that the courts in decency only 

ſat 
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ſat on Ae and that the legal relation to Sunday „ 


the judgment given on Monday, could be no violation of 


the Sabbath, and would ſtill preſerve private rights. For 


the profanation of the Sabbath was the only object of the 
legiſlature ; but it never intended to interfere with private 
rights. — e n TO 20 37D, | 

On the other ſide it was ſaid, that a common recovery, 


though now become a uſual mode of conveyance, mult. 
neceſſarily be attended with all the ceremonies and ſo- 


lemnities of an actual ſuit at law; and if thoſe are want- 


ing, the conveyance by recovery is as defective, as a will 


deviſing lands, to which there are 'only two ſubſcribing 
witneſſes. That as the recovery purſues the forms of a 
real action, it is of abſolute neceſſity that the vouchee 
againſt whom the judgment is obtained, ſhould be living 
on the day when ſuch judgment is given by the court, 
for otherwiſe ſuch judgment is erroneous. That though 
in all caſes, the judgment ſhall relate as far back, as can 
be permitted by the facts appearing on the record, ye 

no fictitious relation ſhall preſume what is in itſelf impoſ- 
fible. In the preſent caſe the writ of ſummons being re- 
turnable on Sunday the 13th of May, the judgment in the 
recovery was not, nor could be given till Monday the 14th 
of May; for though many nominal return days of writs 
were very antiently fixed upon Sundays, yet both by lav and 
practice, courts of juſtice cannot now fit upon a Sunday, 
but the buſineſs appointed for that day is, and always muſt 
be diſpatched upon the Monday immediately following. 
As therefore the vouchee died upon Sunday the 13th, the 
day preceding the judgment, the judgment was given 
againſt a perſon not in eſſe, and conſequently was totally 


erroneous, That it was not ſufficient to ſay the vouchee 


had done every act neceſſary to be done by him, that he 
had executed the deed to make a tenant to the precipe, 
had acknowledged the warrant of attorney, and had there- 
by compleated in ſubſtance every thing requiſite to this 
particular mode of conveyance ; for no warrant would 
impower an attorney to appear in the name of ano- 
ther, after the death of his principal. The vouchee, 
it was 1 intended to perfect this convey- 
ance, but died before he could accompliſh it; and whe- 
ther he died a day or a month too early, was quite 
immaterial. Every act done by him, might have been 

5 done 
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dane in the month of September, previous to 2 regovary 
intended to be ſuffered in Adichaelmas term; and yet it 
would not be contended, that if ſueh a vauchee had 
died in Otoben, the recovery could have been pericQed 
in the ſubſequent term. It was therefore boped, that 
the judgment of the court of King's Bench, reverſing the 
judgment in the recovery, would be affirmeadd. 
After hearing counſel on this writ af error, the judges 
were directed ta deliver their opinions upon the following 
queſtion, vis. ** whether the m— is good, or erro- 
„ neous, the return day of the writ of ſummons being an 
* Sunday the : 3th of May, on which day Edward Sw¾ann 
te the younger died?” And the Lord Chief Haren of 
the court of Exchequer having conferred with the reſt of 
the judges preſent, acquainted the hauſe, (that they all 
«+ agree in their opinion, that the recovery was ctronc- 
* qu. Whereypon it was ordered and adjudged, that 
tha nent of the court of King's Bench ſhayld be 
me 9 5 f ; 5 y $4 5-4 ; 45 " 
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/ Execution. 


in a common recovery againſt the tenant, and 
e tenant againſt the vouchee, &c. the court awards a 
writ' of habere facias ſeiſinam, in the ſame manner as 
upon a judgment in an adverſary aQion, to the ſheriff 
of the county in which the lands lie, direQing him to 
= the recoveror in poſſeſſion of the lands which he 
hat recovered; and when this writ is returned, the re- 
covery is complete and executed. £45 ; | 
The wrir of ſcifin ſhould bear toſte the fourth day in- 
clufive after the return of the writ of entry, or laſt writ of 
ſummons, when the vouchee comes in by ſummons ; 
and there ſhould be fifteen days between the teſte and the 


0 A FTER the demandant has obtained judgment 3 loft. 361. b. 
t 


return of the writ of ſeifin. | — 

A judgment in a common recovery, which is not re- Fir W. Jones 
gularly executed by the return of the writ of ſeiſin, 10. 

has no manner of operation; nor does it alter the na- ® Wilf. R. 55. 
ture of the eſtate. And as almoſt all recoveries are 5 Stra. 1185. 


40 
- 


— 


now ſuffered to uſes, no ſeiſin is in the recoverors, and 
of conſequence no uſe is raiſed until the execution of 
"= _ recovery; for until then the land does not 

$. 
reit a recovery be ſuffered of a rent, common, c. it is 1 Roll. Ab. 
ſufficient that the ſheriff deliver ſeiſin upon the land, 286. 

of the rent, common, c. by parol, for the demandant * NP: 97. b. 
will thereby acquire the actual poſſeſſion. 

It a common recovery be ſuffered of lands which 1 Rep. 94. b. 
are let on leaſes for years, the recoverors have not Id. — 106. b. 
the reverſion preſently by the judgment, but it muſt 
be executed by writ, entry, or claim. 


If 
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If a perſon ſuffers a common recovery, and dies be- 
{ fore it is executed, the recoveror may ſue execution 

againſt his heirs. 55 | 
Ante, p. 60, Thus in Shelley's caſe it was unanimouſly reſolved, 
x Rep. 23. that although Edward Shelley died on the very day on 
which the recovery paſſed, and conſequently before the 
writ of habere facias e be could be awarded, yet that 

execution might be ſued againſt his heirs. 5 

x Inſt. 104. b. By the ſtatute 7 Hen. 8. c. 4. all recoverors in common 
3 recoveries are allowed the ſame remedies againſt leſſees 
for lives and years, by diſtreſs, avowry, and action of 

debt, for rents and ſervices which become due after the 

recovery, as the perſons againſt whom the recovery. was 

had were intitled to. 0 6 „ 
The awarding ef a writ of ſeiſin, its execution and 
return by the ſheriff muſt appear upon record; and if a 
writ of execution be not found in a ſpecial: verdiQ, it 

Cannot be preſumed by the court. 
Witham v. Thus in ejectment the jury found a ſpecial verdict, 
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Lewis. that Henry the 7th granted the manor of Mitber ſlaci to 
8 Rep. Thamas Earl of Derby, to hold to him and the heirs male 
2 , of his body ; that Thomas Earl of Derby, grandſon to the 


5 - OE 4 | 
ron 504 ſaid Thomas, ſuffered a recovery of the ſaid manor, and 


afterwards entered into the ſaid manor, and was ſeized 
thereof; but no writ of execution or entry of the reco- 
verors appeared upon the ſpecial verdict in which: this re- 
covery was found; and the court of King's-Bench was of 
opinion, that as execution was not found, it could not he 
preſumed, and therefore that the recovery was not 


A writ of error was brought in the Houſe of Lords; 
and it was argued, that this judgment was | erroneous, 
and that a writ of execution, though not expreſsly found, 
ought to have been preſumed, for the following reaſons : 
Firſt, from the exempljfication of the recoyery itſelf, as 
found; its antiquity of above 230 years; its being en- 
tered upon the rolls; the dignity and quality of the par- 
ties to it; and a freſh entry 21 expreſsly 
found to have been made after ſuch recovery. Secondly, 
from the impoſſibility of any other proof of actual execu- 
tion, as it was well known, that amongſt the rolls of the 
| | recoveries 


 _, a =x= 
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recoveries of that and the preceding reigns, the award of 15 
the writ of execution is not entered or indorſed upon one - 
in twenty of them, as has been uſual of late years; and | 
upon ſcarch in the proper offices where the writs of exe- 
cution of recoveries ſuffered in thoſe early times ought 
to be filed, not one of ſuch ancient writs is to be met 
with. Thirdly, becauſe, had any objection been made 
at the time of the trial of the recovery, on this account, 
the court would, and ought to have directed the jury to 
find the execution of it, from the exemplification itſelf, 
and the poſſeſſion of the defendant and his anceſtors, 
- agreeable to it.— And if ſo, it is difficult to give a reaſon 
why the courts of law ſhould not draw the ſame legal 
conclufions, and make the like legal implication from 
facts themſelves, which they would direct a jury upon 
their oaths to do. Fourthly, from the fatal conſequences 
which might attend this judgment; for if this doQrine 
| ſhould be eſtabliſhed, that the judges ought not to preſume 
execution at this diſtance of time, it might ſhake the ti- 
tles of great part of the property of this 7 which 
probably may depend on the validity of antient recove- 
ries, ſuffered before the ſtat. 34 Hen. g. for if a jury ſnould 
think proper to inſiſt upon evidence to ſupport ſuch anti- 
ent recoveries, which, for the reaſons above, appears 
impoſſible to he laid before them, as no attaint or other 
remedy againſt them would lie in ſuch caſe, all property 
might be ſubjeQed to an arbitrary and perhaps corrupt 
determination of a jury, without any redreſs what- 
ever. 8 
On the other fide it was contended, that the judgment 
of the King's-Bench ſhould be affirmed, becauſe it did 
not appear. that any writ of ſeiſin was ever awarded upon 
the common recovery ſuffered! by Earl Thomas, or that 
the ſame was ever carried into execution by writ of ſeiſin, 
or otherwiſe ; for, until a writ of ſeiſin is awarded, ex- 
ecuted and returned, (all which muſt appear upon re- 
cord, and cannot be preſumed) it is not a perfect recove- 
ry, and operates nothing; and no new eſtate is gained 
to the recoveror, nor any uſe raiſed thereby, nor 1s the 
former eſtate altered or changed. And it was ſo deter- 
mined upon a queſtion on this very recovery, ſo long ago 
as in the reign of King Jumes I.—And, as in the preſent Sir W Jones 
| | | caſe, lo. | 
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calf, no new eftate was $8850 to the recayeror, 
no new uſe raiſed, nor the old eſtate changed or alter- 
ed by this recovery, Earl Themas {till continued tenant 
in tail, 55 AL e ab 
After hearing counſel in this cauſe, the follow- 
ing queſtions were propoſed by the houſe to the 


, Firſt, Whether ſufficient matter was faund in the ſpe- 
elal verdict, whereupon the common recovery of 5 Hen, 
8. . can be adjudged of taken to be a complete valid 
recovery? And, ſecondly, if not, whether, by law, 

a * Facias de noue ought to be awarded in this 
c | - „ t 
The Lord Chief Juſtice of the Common Pleas deli- 
vered the unanimpus opinion of the judges, that there 
was not ſufficient matter found in the ſaid ſpecial yerdict, 
and that a wenire facias de nous ought to be awarded. 
Whereupon the judgment of the King's Bench was 
affirmed. , 1 ITT 

By the ſtatute 23 lia. c. 3+ /. 1. it is enaQed, that 
every original writ of entry in the poſt, or other writ, 
whereupon any common recovery ſhall be ſuffered, the 
writs of ſummoneas ad warrantizandum, the returns of the 
ſaid originals and writs of ſummancas ad warrartizandum, 
and every. warrant of attorney, as well of every deman- 
dant and tenant, as vouchee, extant and in being, may, 
upon the requeſt or elegtion of any perſon, be inrolled 
in rolls of parchment; and that the inrollments of the 
ſame, or of any part thereof, ſhall be of as good force 
and validity in law, to all intents and purpoſes, for ſo 
much of any of them fo inrolled, as the ſame be- 
ing extant and remaining, were or ought by law to 
he. | | : | 

And by the ſecond ſection of this ſtatute it is fur- 
ther enacted, that no common recovery ſhall be re- 
verled or reverſable for falſe or incongruous Latin, ra- 
ſure, interlining, miſentering of any warrant of attorney, 
miſreturning, or not returning of the ſheriff, or other 
want of form in words, and not in matter or ſub- 
ſtance, | | | 


There 
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There are many exemplifications of recoveries 
ſuffered between the comitiencement df the reign 
of Queen Anne, and that of Civ. 2: Wherebf nd 
entrics upon the rolls in the Treaſury of the Com- 
mon Pleas, nor any writ of entry, ſummons, or ſeiſin, 
can be found. | | | 

Mr. Pigot having, in the courſe of his practice, diſ- 
covered repeated inſtances of this neglect, procured the 
following ſtatute to be paſſed, in order to prevent the in- 
conveniencies which might ariſe to purchaſers from an 
omiſſion of this kind. | 5 | 
14 Gee. 2. c. 20. f. 4. Whereas by the default or 
cc negle& of perſons employed in ſuffering common 
C recoveries, it has happened, and may happen, that 
ce ſuch recoveries are not entered on record, whereby 
4c purchaſers for a valuable conſideration may be defeat - 
dc ed of their juſt rights: for remedy thereof, be it fur- 
< ther enacted by the authority aforeſaid, that where 


„ any perſon or perſons hath, or have purchaſed, or 


te ſhall purchaſe, for a valuable conſideration, any eſtate, 
& or eſtates, in lands, tenements, or hereditaments, 
< whereof a recovery or recoveries is, are, or were ne- 
“ ceſſary to be ſuffered, in order to complete the title, 
„ ſuch perſon and perſons, and all claiming under him, 
© her, or them, having been in poſſeſſion of the purcha · 
© ſed eſtate, or eſtates, from the time of ſuch purchaſe, ſhall 
* and may, after the end of 20 years from the time of ſuch 
<< purchaſe, produce in evidence the deed or deeds, making 
te atenant to the writ or writs of entry, or other writs for 
*« ſuffering a common recovery or common recoveries, 
© and declaring the uſes of a recovery or recoveries, and 
„e the deed or deeds ſo 1 (the execution thereof 
e being duly proved) ſhall, in all courts of law and 
« equity, be deemed and taken as a good and ſuffici- 
« ent evidence for ſuch purchaſer and purchaſers, and 
cc thoſe claiming under him, her, or them, that ſuch 
* recovery or recoveries was or were duly ſuffered and 
te perfected, according to the purport of ſuch deed or 
cc deeds, in caſe no record can be found of ſuch reco- 
« very or recoveries, or the ſame ſhall appear not to be 
< regularly entered on record: Provided always, that the 
« perſon or perſons making ſuch deed or deeds as afore- 
* ſaid, anddeclaring the uſes of a common recovery, or 
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cc recoveries, had a ſufficient eſtate and power to 
cc make a tenant to ſuch writ or writs as afore- 
cc ſaid, and to ſuffer ach common . or reco- 
46 verics.” | 
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CHAPTER vn. 


a Of the Parties to a Common Recovery. 


Xx COMMON recovery having from its origin been Vb may ſufer 
conſidered as a common aſſurance, or conveyance, 4 Recovery. 
by which lands were transferred from one perſon to ano- 
ther, and the default and admiſſion of judgment by the 
tenant and vouchee being as much their voluntary act as 
if they had conveyed the land by feoffment and livery, 
or any other act in pais : It was determined, that all thoſe 
whom the law enables, in other inſtances, to diſpoſe o 
their property, and who are of full age and ſufficient un- 
derſtanding, have power to ſuffer a common recovery. 4 
A married woman may join her huſband in ſuffering Married Ve. 
common recovery, which will bind her as fully as a fine nen. \ 
and for the ſame reaſon. And whenever a huſband andh Rep. 74, 78. 
wife appear in the court of Common-Pleas to ſuffer 1 | _ 7 
common recovery, the wife is always e examined e 
as to her conſent. And where a warrant of attorney is 
acknowledged before commiſſioners appointed by writ of \ 
dedimus poteflatem de attornato faciendo by a huſband and 4 
wife, the commiſſioners are poſitively direQed by a rule OD 
of court to examine the wife ſeparately and apart from her Ante p. 54. 
huſband as to her free and voluntary conſent to the ſuffer- 
ing ſuch recovery. | | | 
In enumerating the perſons who are diſabled from Who are di. 
ſuffering a common recovery, I ſhall begin with thoſe 2% from 
whoſe diſability ariſes from the rules of the common law; Re- 
and then proceed to thoſe whoſe diſabilities are created by N 
particular acts of parliament. | 1 
The king cannot ſuffer a common recovery, for if he The King. 
does, he muſt either be tenant or vouchee; and in both Pigot 74. 
caſes the demandant muſt count againſt him, which the Plowd. 244. 
law does not allow. | ; 
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Infants, Infants are not capable of ſuffering common recoveries, 
io Rep. 43. a. on account of their want of underſtanding ; although if 


— Eliz. (an infant is permitted to ſuffer a common recovery in 
| perſon, he muſt, as in the caſe of a fine, and for the 
| ſame reaſon, reverſe it during his minority; which muſt 
be tried by inſpection of the judges, otherwiſe the reco- 
very will bind him for ever afterwards. But if an infant 
{ rorne a. common recovery, in which he appears by at- 


torney, he may reverſe-it any time after he has attained 


his full age, as it may be tried by a jury, whether he was 


an infant or not when he appointed an attorney. The 


reaſon is, becauſe an infant is not preſumed to have ſuffi- 


cient underſtanding to chooſe a proper perſon as his at- 


{ torney, and the law will not put it in his power to hurt 
| himſelf; for if he is deceived and prejudiced by the re- 


covery, he can have no remedy againſt his attorney. 
Stokes v. Thus where a writ of error was brought to reverſe a 
Oliver. common recovery, and the error aſſigned was, that one 
| 5 Mod. 299. of the vouchees was a feme covert, and under age, and 
that ſhe appeared by attorney : It was determined that 


; the recovery ſhould be reverſed, although the woman had 


attained her full age, becauſe it might be tried by a jury, 
whether the warrant of attorney was made by a perſon 

under age or not. —_ 
10 Rep. 43. Jt was formerly doubted, whether a common recovery 
Oro Eliz. bound an infant who appeared by his guardian; and the 
A db. 161. practice therefore was, when an infant intended to ſuffer 
| a common recovery, that he and his guardian ſhould 
petit ion the king to grant letters under the privy ſeal to 
the judges of the court of Common Pleas, directing them 
to permit ſuch infant to ſuffer a common recovery. But 
it was ſtill in the diſcretion of the judges to permit the 
infant to ſuffer it, or not, according to the circumſtances 
of his caſe ; and if the judges, upon examination, found 
it neceſſary, or that it would be advantageous to the 
infant that he ſhould ſuffer a common recovery, they then 
admitted perſons of known integrity and fortune to appear 
as guardians to the infant, and to ſuffer a recovery for 

him in court. = | 

Blount's Caſe. . The Earl of Devon deviſed his eſtates to his ſon the 
Hob. 196. Earl of Newp2rt, who was then an infant of the age of 


Jenk. Cent. eighteen ; and among the poſſeſſions of the ſaid Earl was 
299- | the 
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the manor of Wanfted, which he left to his fon in tail, Sir H. Mack-' 


« . . > - V 1 — th's Caſe. 
with ſeveral remainders over. The Earl of Devon wa 193 461. 


greatly in debt, and had appointed certain honourable 8. P. 
perſons to be guardians of his ſon, -who found-it neceſſa- 
ry to ſell the ſaid manor of Manſſed for payment of the 
Earl's debts. They therefore petitioned the king that he 
would write to the judges of the Common Pleas, that 4 
common recovery ſhould be ſuffered of this manor, which 

his Majeſty did. And upon examination of the infant 
privately, and of his guardian in court, and of the cir- 
cumſtances of the caſe,” a common recoyery was acoord- 
ingly ſuffered, in which the Earl of Newport: and his 
guardians, were vouched in perſon :: 


The judges of the court of Common Pleas may how- 1 any: Raym, 


ever refuſe to permit ſuch a: recovery, if the reaſons for el 
an application of this kind do not appear to them ſufh- 
cient; i 2541 8.11 VOL © | 1 772 n e | 
Sir John 8t. Albans being of the age of nineteen, his Sir J. St. Al- 
ſiſter, who was next in remainder to him, and alſo his Salk. 567. 
heir at law, married one of his footmen. He /petitioned * 
the king for leave to ſuffer a common recovery, who re- ; 
ferred it to the judges of the Common Pleas, before 
whom ſeveral precedents of recoveries, ſuffered by in- 
fants upon poivy ſeals, were cited. The judges obſerved 
that: feven of the petitions were by fathers upon the mar- 
riage of their ſons, and an equal recompenoe given, 
whereas here was ncithur father nor marriage in the caſe, 
They ſaid this caſe had been carried too far alteady, and 
therefore would not allow it. | 
Natwithſtanding all theſe precautions, a common re- Cro. Car. 
covery ſuffered in this manner may be'reverſed by writ of 307, 
error. | . he: x Mod 
Common recoveries: ſuffered by privy ſeal, are now 
diſuſed, and private acts of parliament are univerſally 
ſubſtituted in their ſtedd. 1 . 
H an infant is permitted to ſuffer a common recovery, Perk. 12. 
he muſt make a tenant to the precipe by feoffment, and 3 Burr. 2806. 
give livery of ſeiſin in perſon, by which means the feof.- 
ment is only voidablc, whereas if the infant appointed 
an attorney to give livery of ſeiſin for him, the feoffment 
would then be abſolutely void. *** 


„4. 
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rt a 114. - 'An infant truſtee may join in a common recovery, in 
4 Ka e of the ſtatute 7. Ann. c. 19. if he i is dire cted 
to do fo by the court of Chancery. 
Thus, where a perſon who was a truſtee; deviſed all 
322 his eſtates to his ſon, who was then an infant, in tail, 
rg go 59. With remainders over. A petition was preferred, that 
the infant to whom the truſt eſtate was deviſed might be 
ordered. to convey : 15 e Farkuant to the — 
7 Ann. c. 19. 
Lord Hardiuicle at firſt thought there muſt be an ap- 
plication for a privy ſeal, hut the act being general, 
« that the infant thall ce convey lands, as the court, hy 
order ſhall dire: his lordſnip made an order that 
the infant ſhould convey by a common recove 
Idiots, Lunn- Idiots, lanaticks, and generally. all perſons of: non · ſane 
ticks, &c. memory, are: difabled from ſuffering common recoyeries, 
as well as from levying fines ; though if an idiot or luna- 
tick does ſuffer a common recovery, and appears in per- 
ſon, no averment can afterwards be made that he was an 
idiot or lunatick. But if he N by attorney, IJ: pre- 
ſume ſuch an averment would be pe dar upon the 
ſame principle that an averment of infancy may be made 
againſt a warrant. of attorney; acknowledged by an infant 
for the purpoſe of ſuffering a common recovery, as the 
fact of idiocy. may: be tried by ai jury, with as mark uw 
priety, as the fact of infancy.:: ' 
In a celebrated caſe which was lately 8 he 
Houſe of Lords of Ireland, the majority of the jud 
were of opinion, that the caption. of a warrant 7 attor- 
Jney, taken by the chief juſtice; of the court of Common 
Pleas for 4 purpoſe of ſuffering a common. recovery, 
was not concluſive evidence of the capacity of the perſon 
acknowledging ſuch a warrant of attorney. A full Rate 
of this caſe will be given in the Appendix. „ bol! 
Sir B. Went- Although no averment of idiocy or lunacy can be wade 
worth's Cale, againſt a recovery, where the parties appear in perſon, 
iufra. yet evidence of weakneſs of underſtanding has been ad- 
mitted, to invalidate a deed to make a tenant to the 
præcipe, for ſuffering a common recovery; and the re- 
covery has in that manner been ſet aſide. 
Tenants for By the Common Law, if a precipe had been brought 
Life. # againſt a tenant for life, and a recovery ſuffered, it would 
Pigot 18. * have barred the perſons in remainder ; but this jolly 
juſtly 


Vide infra. 
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juſtly conſidered as a grievance, it was enaQted by the 
ſtatute 32 Hen, 8. c 31. that all common recoveries 
ſuffered by tenants for life, without the conſent of the 
perſons in remainder or reverſion, ſhould be totally void. 
If after this act a tenant-for life had made a leaſe for Pigot 83. 
years, and the leſſee had made a feoffment, and a præcipe 
had been brought againſt the feoffee, and he had vouched 
the tenant for life, ſuch a recovery was not within the 
ſtatute, becauſe the tenant for life was not then ſeiſed of 
the eſtate for life. 6h . 
To remedy this the ſtatute 14 Eliz. c. 8. was paſſed, re- 
citing, that ſeveral tenants in tail after poſſibility, and 
other tenant for life or lives, had ſuffered common reco- 
veries, to the prejudice of thoſe in remainder or reverſi- 
on; it was therefore enacted, that all ſuch recoveries 
cc had or proſecuted by covin againſt any ſuch particular 
_ ©: tenant, or againſt any other, with voucher over of 
* ſuch particular tenant, ſhould, as againſt all perſons 
c in remainder or revetſion, be utterly void, and of no 
effect. Provided that the act ſhould not extend to re- 
* coveries by good title, or to recoveries by aſſent and 
4% agreement of the perſons in remainder or reverſion, ſo 
c that ſuch aſſent appeared of record in any of her ma- 3 
<.jeſty's:courts. And it was thereby further enactec, 
te that the ſtatute 32 Hen. 8. ſhould be repealed.” | — - 
Before the ſtatute 'of Uſes a conſiderable part of the Women ſciſed 
landed property of the kingdom was in the hands of I Dower or 
feoffees to uſes, by which means women were frequently 7e. 
defrauded of their. dower, a woman not being dowable 
of an uſe; ſo that it became uſual on every marriage forf .- 
the friends of the wife to make the intended huſband} . 
procure a conveyance of the legal eſtate from his, 
feoffees to himſelf, and his intended wife for life, or in 
tail, in which latter caſe. the wife uſed ſometimes to 
alienate the eſtate after her huſband's death, by fine or 
recovery, and ſo give it away from her iſſue and her 
huſband's family. | ; | 
To prevent this practice, a ſtatute was paſſed 11 Hen. 
7. c. 20. by which it was enacted, that any woman who 
«© had any cſtate in dower, or for term of her life, 
« orin tail, jointly with her huſband, or only to herſelf, 
or to her uſe in any manors, &c. the inheritance or 
\« purchaſe of her WO given to the ſaid huſband 
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&« and wife in tail, or for term of life, by any of the 
* anceſtors of the ſaid huſband, or by any other perſon 
«© ſeiſed to the uſe of the ſaid huſband or of his anceſtors, 
* and ſhould hereafter, being ſole, or with any after 
„ taken huſband diſcontinue, alien, releaſe, or confirm 
„% with warranty, or by covin ſuffer any recovery of the 
„ ſame, that all ſuch recoveries, diſcontinuances,, &c. 
© ſhould be utterly void and of no effect, and it ſhould 
« be lawful for the perſon in remainder or reverſion to 
enter immediately.“ 1 Info of 
This act is confirmed by the ſtatute 32 Hen. 8.'c. 36. 
. 2. which provides, that no fine levied by any woman 
of any ſuch eſtate as is mentioned in the ſtatute. 11 Hen. 
7. ſhall be of any effect. 1 £691 
Theſe ſtatutes having been made to prevent an injury, 
have always been conſtrued liberally, and therefore every 
kind of eſtate created by the fine of's jointreſs, is held to 


be void againſt the heir. r T1] 
Pigot v. Pal- Thus, where a-tenant in tail, who was a jointref⸗ 
mer, within this ſtatute, accepted a fine fur cognixancs de droit 
5 db. come ceo from a ſtranger, who granted and rendered the 
— Cut. lands to the jointreſs for 100 years; it was adjudged that 
6. c. 97. this was a forfeiture, for otherwiſe the intention of the 
2 Leon. 168. ſtatute might, by practices of this kind, be entirely de- 
„ 5521 58 1:09: | tr 2 J 


With refpe& to the eſtates which have been deemed to 
de comprehended in this act, the ſame liberality of con- 
ſtruction has been adopted, and therefore it has been de- 
termined, that whenever an eſtate has been derived either 
from the huſhand himſelf, or from any of his anceſtors, 

it 1s protected by this ſtatute. 1. 4] 
Anon. Mo. Thus, where the anceſtor of the huſband made a 
93- Pl. 231. feoffment in fee, upon condition that the feoffees ſhould 
3 Rep. 5. b. re.convey to the huſband and wife in tail, this was ad- 


- — . judged to be ſuch an eſtate as is intended by the ſtatute. 
Laugbter v. So where a man and woman being joint-tenants in fee 


Humphrey, of a manor, intermarried, and aſterwards levied a ſine 
Cro. Eliz- thereof to a ſtranger, who rendered it to them in tail.— 
524. After the death of the huſband the wife married again, 
| and joined her ſecond huſband in levying a fine. —It was 
held that this fine was void, as to-the moicty which had 

originally been the eſtate of the huſband, becauſe it was 


In 


protected by this ſtatute.  _ 
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In the ſame manner where one brother in conſiderati- Sharrington 
on of a marriage had between his brother and M. cove- ” 
nanted to ſtand ſeiſed to the uſe of himſelf for lite, and *3 : 
after to the uſe of himſelf for life, and after to the uſe of | 
his brother and his wife for their lives. This was ad- 
judged. to be a jointure within the ſtatute 11 Hen. 7. as 
moving from the anceſtor of the huſband. | 8 
Although lands are ſettled in conſideration of money 
given by the wife of her friends, yet if the marriage ap- 
pears to have allo conſtituted a part of the conſideration, 
the eſtate will be within this ſtatute. . 
Thus, where a grandfather bargained and fold lands to Villars v. 
J. N. for thirty years, remainder to himſelf and his wife 8 . 
tor life, remainder to his ſon for life, remainder to his Bendl 5 
grandſon, and one S. the daughter of 7. N. and the heirs Keilw. 288.2. 
of their two bodies begotten; after which followed theſe Mo. 23. p. 
words: „ for the which manor, bargain, and other the * inf 
6 premiſes, the ſaid 7. N. covenants to pay the ſaid ſum — v. 
«c of 70/. at certain days, c.“ the ſon afterwards mar- Thompſon 
ried S. who ſurvived him, and with a ſecond huſband S. P. 
levied a fine of thoſe lands. The jury further found 
dehors the indenture, that the indenture and bargain and 
ſale were as well in confideration of the marriage as of the Vide Cop- 
money: it was held by three judges againſt Dyer, that land v. Po 
the fine was void, for they expounded the words, given Piatt, Sir W. 
e by the anceſtors, &c.” to be any lands affured to the Jones 235%. 
woman in jointure, either for money (as few marriages parks 244» 
are made without it) or elſe freely. ö p. 20 Sek 
A truſt eſtate, or an equity of redemption, is within , vern. 489. 
this ſtatute, as well as a legal eſtate; for uſes are ex- 1 Ab. Eq. 
preſsly mentioned in the ſtatute, and a truft is now, what 230. 
an uſe was then, WT Wort. 
With reſpeQ to the eſtates which are not comprehended 
within this ſtatute, as the object of it was only to prevent 
women from alienating thoſe lands which were ſettled on ö 
t hem by their huſbands, it therefore does not extend to 
any lands which were originally the property of the wife, 
or which were derived from any of her anceſtors. 1 
Thus, where huſband and wife ſeiſed of lands in right Eyſton v. 
of the wife, levied a fine fur cognizance de droit come ceo, Studd. 
and took back an eftate to the huſband and wife in tail ufo yet 
general, remainder to the heirs of the wife. The huſ- N 


- band, - 
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band died, leaving iſſue a ſon, the wife married a ſecond 
| huſband, with whom ſhe joined in levying another fine, 
on which the ſon by the firſt huſband entered for a for- 
feiture by the 11 Hen. 7. 2083 0134) 
It was determined, that the laſt fine was no forfeiture 
by this ſtatute ;. for as the eſtate was originally the pro- 
perty of the wife, it would be unreaſonable to reſtrain her 
from diſpoſing of it, and quite foreign to the intent of the 
act; for although it might, within the letter of the act be 
conſidered as the purchaſe of the firſt huſband by the firſt 
fine, yet it was not ſo in reality, as the lands were orig: 
nally derived from the wife. 1 | 
Palmer 217. Huſband and wife fold lands, which were the eſtate of 
| the wife, and purchaſed other lands with the money, 
*. . which were ſettled on the huſband and wife in tail. This 
5 was agreed arguends, to be a jointure within the ſtatute, 
becauſe the money was a chattel veſted in the huſband, 
which he might have diſpoſed of as he pleaſed, and there- 
fore when he laid it out in the purchaſe of lands, the 
law will conſider them as purchaſed by the huſband. 
A voluntary gift by a ſtranger to a huſband and wife, 
is not within this ſtatute. | #44; 10800 | 
Ward v. Wal- The biſhop of Exeter made a voluntary gift of lands to 


_ one Turner his ſervant, and Sybill his wife, and to the 
Cro- Jace heirs of their two bodies. The huſband died, and the 
* x Brownl, Wife levied a fine of thoſe lands: it was reſolved that this 
137. was not a jointure within the ſtatute 11 Hen. 7. for the 


Yelv. 101. lands did not come from the huſband, nor from any of 

his anceſtors. | | 
If lands are limited by a huſband, or by any of his an- 
ceſtors, to the wiſe in tail general, without any limitati- 
on to the iſſue or heirs of the huſband, ſuch an eſtate is 
not protected by the ſtatute 11 Hen. 7. becauſe the object 
of that ſtatute was to prevent wives from prejudicing the 
iſſue or heirs of their former huſbands ; but where no re- 
mainder is limited to ſuch perſons, no prejudice can be 

| done them. i: 11 5 | 

Foſter v. Thus, where a man ſeiſed in fee deviſed lands to his 
— , wife in tail genera], remainder over to a ſtranger ; after 
Ta. b _ the huſband's death, the wife married a ſecond time, and 
1 Leon. 261. ſuffered a recovery. The daughter of the firſt huſband 
Com. Rep. entered for the forfeiture, but it was determined, that 
369. | although 
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although this caſe was within the letter of the ſtatute; _— 3 P. 
yet it was not within the intention of it, the remainder 1 e 
being limited from the heirs of the huſband to a ſtran- 
_ EF 
Copyhold eſtates are not comprehended within this _ Ten. 
ſtatute, for an entry being given to the heir of the huſ- Hatrin ER 
band, he would thereby become tenant without being ad- v. Smith. 
mitted by the lord. Beſides, a copyhold eſtate is not 2 Sid. 41. 74. 
within the words or intention of the ſtatute, for it cannot 4 Mod. 45. 
be diſcontinyed or conveyed in any other manner than 
_ by furrender.. + 15 e 7 
This ſtatute was originally conſtrued to extend to a 1 Inſt. 365. b. 
fine levied both by the huſband and wife, LIED 
Thus, where a man ſeiſed of lands in fee, levied a fine 
to the uſe of himſelf for life, remainder to the uſe of his 
wife, and the heirs male of her body, begotten by him, 
for her jointure. Afterwards the huſband and wife levied 
a fine, and ſuffered a common recovery of thoſe lands, 
and died leaving iſſue, who entered by force of the ſtatute 
1t Hen. 7. and the entry was held lawful ;- although, as 
Sir Edward Coke obſerves, this caſe was out of the letter 
of the ſtatute, for the wife neither levied the fine when 
ſole, nor with any after-taken huſband, but being within 
the miſchief, it was adjudged to be within the remedy of 
the ſtatute, the intention of which was to prevent chil- 
dren, who were provided for by ſuch jointures, from 
being difinherited. (nw. Dhoni no; fn oF ow 210 ro onptl 
The doctrine eſtabliſned in this caſe has however been 
contradicted by a more modern determination. G01 | 
A father, in conſideration of the marriage of his ſon, Kirkman v- 
and of 200/. portion, covenanted to convey lands to the 2 hompſon, 
uſe of the ſon and his wife, and of the heirs of | the. body . "Rs 
of the wife, remainder to his own right heirs. A con- 3. 
veyance was made accordingly, and the huſband and wife 
Joined in levying a fine of the lands. It was reſolved, 
firſt, that this was a jointure within the intent of the 
ſtatute, although part of the - conſideration was mone 
paid by the father of the wife to the father of ic ohne 
| _ That the fine did not operate as a forfeiture, either 
within the words or intention of the ſtatute, for the wife 
was not ſole, nor was the alienation with an after-taken 
huſband, and the object of the ſtatute was only to — f 
B. . - : again 
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2 the diſneniſdn of the huſband ovatrary to his in- 


DoR. & Stud. 7 1 the Sth and gth ſeQions of this ſtatute it is provided, 
gm Sa 5 Col. that it ſhall not extend to any recovery to be had with the 
2 | ol heirs next inheritable to the woman, er where the perſon 
3 Rep. 58. nent in remainder conſents to the Lane, provided ſuch 
=.” | conſent appears on record. 
. 6x. b. Sir Edward Coke ſays, that if a non: Re a feoffment 
be --O the uſe of himſelf and his wife in tail, remainder to the 
uſe of the huſband in fee, and has iſſue a daughter, and 
dies leaving his wife enſient of a ſon. whereby the rever- 
ſion in fee deſcends. to the daughter; if the wife and 
daughter, before the birth of the ſon, join in levying a 
fine, or ſuffering a common recovery, the ſon my" enter 
and take the benefit of this ſtatute. ' 
; The right of entry which is given by,the ſtat. 11 Mw 
; 7. is not confined to the heir of the  huſhand, hut is ex- 
tended to the perſon; to whom the inheritance, is to go 
after the deceaſe of the woman, whether he be the heir of 
the huſband, or a ſtranger! deriving under the hear: .of the 
huſband. 7 J 
Sir G. „ Fhus * Sir Richard Bridges wade: a feoffment of 
7 wn s caſe, jands to truſtees, on condition that they ſhould give back 
| $56. 3% the ſame to him and his wife, anti to the heirs of their 
Spencer, S. C. two bodies begotten, remainder to the right heirs of Sir 
Cto. El. 513- Richard, which was accordingly dong. dir Richard had 
iſſue by the wife a ſon, named Anthony and died. Aaibony, 
in the life · time of his mother, conveyed the lands by. fine 
to Sir G. Brown in fee ; the wife afterwards made a leaſe 
for three lives, not Warranted by the ſtat. 32 Hes. g. 
whereupon Sir G. Brown entered; and the queſtion 
was, Whether his entty was, Jawful. within the tat. 
1 Hen 7 It was reſolved, that the entry of Sir G. 
Brotun was lawful, becauſe he was the perſon who had 
the immediate right. to the inhepitanga after the death of 
the wiſe. 
By the common law, if a buſhand, Sable of jade in 
right of his wife, had levied a fine of them without her 
concurrence, it operated as a diſcontinuance, by whi 
Lit. f. 594. means the wife was barred of her entry after the death of 
731» her huſband, and was obliged to bring ber writ of cus in 
x Inſt, 326, N and therefore : Littleton — that the judges 
wou 


Huſbands 
ſeiſed jure 


uxoris. 
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would not permit a man to levy a fine of his wife's | 


eſtate. TIS : 
This produced the ſtatute 32 Hen. 8. c. 28. ſ. 6. by 
which it is enacted, That no fine, feoffment, He. by 
te the huſband only of any manors, being the inheritance 
& or freehold of his wife during the coverture between 
ce them, ſhall in any wiſe be, or make a diſcontinuance 
< thereof, or be prejudicial or hurtful to the ſaid wife, or 
<« her heirs, but that the ſame wife, or her heirs, ſhall 
cc lawfully enter into ſuch manors, Ec. any ſuch fine, 
„ feoffment, Ec. to the contrary notwithſtanding ; fines 
& levied by the huſband and wife, whereunto the ſaid wife 
4c is a party and privy, only excepted.” 

This act having been made to ſuppreſs a wrong, and 1 Inſt. 326. a. 
to give the injured party a more ſpeedy remedy than what : _ 681. 
the common law afforded, it has been conſtrued liberally ; — 
ſo that where lands were given to a huſband and wife, and cafe. 
the heirs of their two bodies, and the huſband alone levied | 
a fine thereof and died, the entry of the wife was adjudged 
to be · Jau ful, although the words of the act are, being 
& the inheritance or freehold of the wife ;”? whereas, in 
this caſe, the lands were as well the inheritance and free- 
hold of the huſband as of the wife. 

Where huſband and wife are joint purchaſers in tail, Dyer 162. p. 
remainder to the wife in fee, and the huſband alone le- 48. 
vies a fine and dies, this is an alienation within the 
ſtatute. | | 

If the huſband alone makes a feoffment of his wife's 1 Inſt. 326. a, 
land, and afterwards he and his wife are divorced cauſa 
precontraftus, 2 the wife may enter after the death of 
her huſband, for it is ſufficient that ſhe was his wife de 

ado at the time of the alienation. 8 | 
Although the king be not named in this act, yet he is 1 Inſt. 682. 
bound by it as well as a ſubject; ſo that if a huſband alone Beaumont's 
levies à fine of his wife's land to the king, ſtill the wife Caſe. 
may enter after the death of her huſband. | 

If the wife dies before entry, her iſſue may enters and 1 Inſt. 326, a. 
if ſhe has no iſſue, then the perſon in remainder or rever- 
hon may enter by the very words of the ſtatute. . 

This ſtatute does not extend to copyholds, for the words Moore 596. 
of it only allude to eſtates which paſs by common law 
conveyances ; and if it were conſtrued to comprehend. 

| | copyholds, 
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copyholds, the heir of the wife would become tenant with 
out being admitted by the lord. 

Eeclefiaſticks ſeiſed in right of their churches are 
prohibited from ſuffering common recoveries, ' upon 
ge. ſame principle t that 22 are hy from 2 

nes. 
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CHAPTER VI. 


In wwhat Courts, and of what Things, a Common 
EKecovery may be ſuffered. 


COMMON recovery can in general only be ſuffer- ce of Come 
ed in the court of Common Pleas at Weftminfter, be. 
becauſe a real action cannot be commenced in any other 
court. | | 
By the ſtatute and 35 Hen. B. c. 36. . 40. it is Courts of 
enedied; that — 4 — may be ſuffered at the on — Nor aa 
courts of great ſeffions in Wales, in like manner and | 
form as in the court of Common Pleas in England. 
Common recoveries have been ſuffered at all times of City of Chefere 
lands lying in the county of the city of Chefter, in the 
Portmoot court of the ſaid city. | | | 

And by the ſtatute 43 Eliz. c. 15. , 4. this privilege is 

recognized. Ts 2 I 
Common recoveries may alſo be ſuffered of lands lying 2 OO 
in the common palatine of Lancafler and Durham, in the },;;,, of Lan- 
EN courts of thoſe counties. „ en" 

y the cuſtom of London, common recoveries may be Durham. 
ſuffered upon writs of right, of lands lying within the pre- Court of Huſ- 
eincts of the city of London, in the court of Huſtings. r in Lon. 
us tenants in antient demeſne and copyholds, cannot 32 priv. 
ſue or be ſued for the lands which they hold by thoſe te- Lond. 241. 

nures in the courts at Neſiminſſer, they have always had 2 Rep. 57. b. 
the privilege of commencing actions in their own manor | 
courts, and therefore may ſuffer common recoveries in 
thoſe courts, if warranted by their own cuſtoms. 

The uſual mode of ſuffering a common recovery in a Pigot 194+ 
copyhold court is thus; the tenant in tail of the copyhold 
eſtate ſurrenders it to ſome other perſon to make him 
tenant to the precipe : and then a plaint in the nature of 
a writ of entry in the poſt is brought againſt him, who 

2 the tenant in tail, and he the common vou- 

chee. 8 e | | 


© 


+ Antient Demeſne and Copyhold Courts, 
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Oliver v. If lands are cuſtomary frecholds and paſs by ſurrender 5 
Taylor, in a borough court, it is ſaid that a recovery of ſuch lands 


1 Atk. 474. in the court of Common Pleas may be good. 
Of what A common. recovery may be ſuffered of all things 
Things a Re- whereof a writ of covenant may be brought for the pur- _ 
covery may be poſe of levying a fine, as of an honor, barony, caſtle, 
Sufered. meſTuage, curtilage, land, meadow, paſture, underwood, 
warren, furze, heath, moor, &c. And in general a 
common recovery may be ſuffered of any thing whereof 
F _ of entry ſur diſſeiſin, or any other writ of entry 
will lie. 1 | 
Tithes, &c, |- In conſequence of the ſtatute 32 Hen. 8. c. 7. , 7. a 
Vide Fines, common recovery may now be ſuffered of every kind of 
3 eccleſiaſtical or ſpiritual profits, as of tithes, oblations, 
18 Vin. Ab. . | 4 | F twain, Boe 
A portions, penſions, &c. 1 27 
* It was determined in Dormer's caſe, that a common 
2 Mo 2 recovery might be ſuffered of an advowſon in groſs, up- 
SO on a writ of entry. Mr. Pigott ſays, that this muſt be 
underſtood of an advowſon appendant to a manor, but 
could not be of an advowſon in groſs, ſince the parſon 
has the freehold, and that . it ought not to be 
by writ of entry en le pot, but by writ of right of ad- 
vowſon. ; | radi 
A common recovery may, however, be ſuffered of an 
. advowſon in groſs, and a ſmall quantity of land on a 
| _ writ of entry ſur diſſeiſin. 5 bs 
Bayley v. Thus, where the validity of a common recovery. 
ing ; >» 2a which had been ſuffered of an advowſon in groſs, and 
3 Will. 116, one acre of land, upon a writ of. entry for difſeifin, was 
| queſtioned as to the advowſon : upon ſearching for pre- 
cedents, ſixteen were found, where recoveries of advow- 
ſoos in groſs, and a little land, had been ſuffered upon 
writs of entry ſur diſſaiſin; and no caſe was found where 
ſuch a recovery was ever held bad. The court refuſed 
to hear any argument againſt the recovery, but ſaid, 
that if this was res integra, perhaps it might not be right, 
yet, quod fieri non debuit faftum valet ; and gave judg- 
Pivot ment that the recovery was good. CDs + 99% 
Vie 2 ner „A common recovery may be ſuffered of a rent charge 
vide Turner,{ iſſuing out of lands; but not of an annuity which is only 
Brown's Rep. charged on perſonal eſtate. | 8 5 
316. It is ſaid in Pigot and Viner, that a common recovery 
Pigot 96. cannot be ſuffered of a fiſhery, common of paſture, 
| SOT” eſtovers, 
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eſtovers, ſervices to be done, nor of a quarry, a mine, 18 Vin. Ab. 
or market, for they are not in demeſne, but profit _ 070 
With reſpe& to the deſcriptions which are neceſſary By aubat De. 
to be uſed of thoſe things whereof a recovery is ſuffered, ſcriptians. 
they ſhould be the ſame as in a præcipe quod reddat in an — 
adverſary ſuit, but as recoveries have long been conſi- 
dered as common aſſurances and conveyances by conſent, 
great indulgence has been given them by the judges. | 
Thus, where a perſon was ſeiſed of a reputed manor 1g vin. Ab. 
only, and ſuffered a common recovery of it by the de- 201. 
ſcription of the manor of A. it was held good. 

A perſon; being ſeiſed in tail, among other lands of two Baker v. 
marſhes, called Knightfivick. and Southwick, lying in an 1 
iſland called Camby, in the pariſh of Northfleat, ſuffered d 
a recovery, in which Seuth Benfleet, and many other pa- 
riſnes were named, and alſo Camby, but the pariſh of 
North - Benfleet was omitted. And the queſtion was, 
whether the lands in North Benflcet paſſed or not. The 
court agreed, that the town and pariſh being omitted, 
though Gamby was a lieu conan, yet being in a town, the 
recovery did not extend to it. That a recovery in a 
town, pariſh, or hamlet; is good, and perhaps in a place 
known out of a town, pariſh, or hamlet; hut to admit 
a recovery of lands in a place known in a town, would 
be abſurd, for there is no town in which there are not 
twenty places known. ' | wed of 73 by 7 

This caſe was denied to be law by Lord Chief Juſtice 2 Mod. 43 
North, who ſaid that it had been long diſputed whether a 
fine of lands in lien connu was good, but that in the time 
of king James I. the law was ſettled in that point that it 
was good, and for the ſame reaſon a recovery would be 

good, for they were both amicable ſuits, and common 
aſſurances, and as they grew more in practice, the judg- 
es have extended them farther. 50 % 2 5: 1 
Sir Samuel Jones being tenant in tail of lands in Lever v. 
Shrewſbury and Cotton, which were within the liberties Hofer, 
of Shrewſbury, ſuffered a common recovery of all his 2 Mod. 4. 
lands lying within the liberties of Shrewsbury ; and the S. C. by the _ 4 
queſtion was, whether the lands in Cotton, which was a | 
diſtin& vill, though within the liberties ſhould: paſs. It 1 Mod. 206. 
was adjudged, that as the jury had found Cotton to be a | 
vill within the liberties of Shrewsbury, the lands in Cotton 
ſhould paſe by the recovery. | 90 | 
In 
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Addiſon v. 
Otway, 

1 Mod. 2 50. 
2 Vent. 31. 
Freem. 241. 
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In ejectment a ſpecial verdi& was found, that there 
was a pariſh of Nippon, and a vill of Rippon, but the lat- 
ter was not co- extenſive with the former: that a perſon 
who was tenant in tail of lands in the pariſn, but out of 
the vill, bargained and ſold all his lands lying in the pa- 
riſh of Rippon, with a covenant to levy a fine and ſuffer 
a recovery to the uſes of the deed : that a common reco- 
very was accordingly ſuffered of one hundred acres of 


land lying in Rippon : that the tenant in tail had no 


lands in the vill of Rippon, and that the intention of-the 
parties was, that all the lands in the pariſh of — 4 


mould paſs. It was argued, that the Common Law 


Maſſey v. 
Rice, 
Cowper 346. 
Mich. 16 
Geo. 3. 


knows no ſuch diviſion of the kingdom as pariſhes, but 
only the diviſion of vills, and therefore where a place is 


named in a record, and no more ſaid, it is always in- 
tended a vill; conſequently, that the recovery, if it paſ⸗- 
ſed any lands at all, could only paſs thoſe in the vill. 


But the court were of opinion, that the recovery ſhould: 
extend to the lands in the pariſh of Rippon, i ſt. Becauſe 
otherwiſe the recovery would be void, it being found that 
the tenant in tail had no lands in the vill of Nippon. 2dly. 
Becauſe it plainly appeared to be the intention of the 
parties that this ſhould be intended. the pariſn of Nippon 
(not becauſe the jury had found it, for the judges ſaid 
they would pay no attention to- that) but becauſe it ap- 
peared by the bargain and ſale to be the intention of the 
arties, that the recovery ſhould extend to all the lands 
In the pariſh of Rippon, and not be confined to the lands 
in the vill of Rippon ; for the bargain and ſale and reco- 
very, were to be conſidered as one aſſurance- And al- 
though a place ſpoken of fimply is in law intended a vill, 
and flabitur preſumptio donec probetur in contrarium, yet 
here was ſufficient proof of the intention of the parties. 
In a writ of error from a judgment on ſcire-facias in 
the court of King's Bench in Ireland, brought:to reverſe 
four common recoveries in the court of Common Pleas 
there, two of lands in the county of Limerich, and two 


of lands in the city of Limerick. 


Mr. Buller for the plaintiff in error objeQed, that the 
ſeveral deſcriptions in all the four recoveries were bad. 
There were fourteen parcels in each recovery, and the 
principal objections to them were, 1ſt. As to the premi- 


ſes in the county, becauſe ſome were demanded, thus 
« all 
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<< all thoſe the caſtle, town, and lands of, &c., contain- 
« ing by eſtimation ſo many acres,” without ſetting out 


the quality of the lands; that a recovery could not be 


ſuffered of a town, and that ſo many acres by eſtimation 
was uncertain. 2d; That others were deſeribed thus, 
4 all that part of the town and lands, Cc. now or late 


ic in the tenure of A. B.“ which was vague and uneer- 


tain. 3d. That two parcels were deſcribed as “ con- 
ce taining a plough land, which was alſo vague and un- 
certain. 1 8 | 

In reſpect of the premiſes in the city he objected, that 
they were all demanded by the deſcription of . meſſuage 


c or tenement,” which was uncertain, and alſo as being 


ſaid to be now or late in the tenure, c.“ he inſi ſted 
that a recovery has no effect until execution, therefore 
the deſcription of the premiſes ſhould be ſo; certain that 


the ſheriff may know how to execute it, and if bad in 


ejectment, a fortiori in a precipe. 
Mr. Alleyne, for the detendant in error, ſaid, he ſhould 

conſider, 1ſt. What degree of preciſion was required by 

the regiſter to the deſcription of lands demanded in a pre- 


cipe quod reddat. adly. What indulgence was to be given 
to a common recovery, as a conveyance and common af- 


ſurance. 3dly. Whether from the locality, of theſe. parti- 
cular lands the deſcriptions; were not ſufficient. iſt. It 
was a general rule, that the form of the regiſter muſt be 
followed; but there were caſes that admitted of a devia- 


tion from it. The general ptinciple upon which all 


forms were founded, and upheld was, that the defendant 
might know what he was to defend; and therefore when- 
ever the term uſed, either in reſpect of the quantity or 
the quality, was ſuſſiciently certain and notorious to an- 


ſwer that purpoſe, it would be good, though not particu- R 


larly named inthe regiſter, e 3341 amino 
2dly. Great favour: was to be ſhewn to, 
veries, becauſe they ere now +a ſpecies of conveyance 
and common aſſurance of land. They were not, like the 
caſes cited, moſt of which were caſes in ejectment, which 
are adverſary ſuits, and where the objeQtions aroſe in 
conſequence of ſome. eſſential defect was fatal. But a 
common recovery was in the nature of an amicable ſuit, 
which admitted of a greater latitude, and any deſcription 
u v 996 75 Nl list at nns 11d : 891 11 that 
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that would ts good in a deed, would be good in a tome 


mon 3 | 
dly. With regard to the local ſituation | of lms. in 


Ireland, it had always been underftood that the judges of 
Ireland knew the deſcription of lands in that country bet- 


ter than the judges here, and therefore credit ought to be 
given to their knowledge. It was exprefsly held in 2 


Roll. Rep. 166. 1 Stra. 71. & 1 Barr. 623. which. laſt 
caſe in principle anſwered all the 2 that had been 
made. 

Another argument aroſe upon the ſtatutes of Jeokalls, 
which was, that being after verdiet, they were now too 
late. 

As to the objections made to the particular deforiptions 
of theſe lands, 1ſt. The word „ town” in Treland did 
not mean, as it does here, houſes inhabited; but was 
merely a technical deſcription of a particular diffria, .and 


is notorious there. adly. With reſpect to the uncertainty 
of * ſo many acres by eſtimation,” it was ſufficient if 
the general boundary was known, it was not neceſſary 


that the preciſe meaſure ſhould: be accurately and exactly 
aſcertained : and as to the term land“ in legal accep- 
tation, it always meant arable. 3dly. The term meſ- 
ſuage or tenement does not ſtand alone, but is accom 

nied with other words deſeriptive of its ſituation, which 
render it ſufficiently certain for the ſheriff to:deliver-poſ- 
ſeſſion, beſides it was the fame deſcription that: was uſed 
in the deed of ſettlement, by which the eſtate was intail- 


ed; therefore, even if the deſcriptions were more doubt- 


ful, the court would mine 11 a conſtrubtion as would 
ſupport them. 

Lord Mansfield. —The conſequences of thoſe: obst 
ons are ſo great; they are ſo void of the leaſt glimmeri 
of reaſon and common ſenſe ; _ it would be atten 
with ſuch vaſt inconveniencies to the public in many ca- 
ſes, without à poſſibility of doing good in any, if in 
common recoveries, which are a ſpecies of conveyance 
and common aſſurance, ſuch nice exceptions were to 
prevail ; that the ſtricteſt proof of their being founded 
in law is neceſſary, to induce the court to nen a re- 
covery on ſuch grounds. 

By the ſettled law of the land, n men by deeds may fet- 


tex their eſtates ; but tenant in tail when of age may un- 
fetter 


fetter them, obſerving a certain form, In this caſe there 


can be no doubt of the meaning of the tenant in tail, or 


his power, to unfetter the eſtate. The only queſtion is, 
whether he has done it agreeable to the proper form ; that 
is, whether he has deſcribed the premiſes with ſufficient 


certainty. Now the deſcription which he has uſed, is the 
identical deſcription in the deed which created the fetter- 


ing; and the objection which is made, is not ſo much 
that that deſcription is uncertain 3 as that ſix or ſeven 
hundred years ago, in an adverſe action, there was a 


doubt whether ſuch an obje&ion would not have lain: 


and therefore the defendant would make the ſame objec- 
tion and raiſe the ſame doubt now. But a common re- 


covery is not an adverſe action. It is ſaid that * all that — 


c meſſuage or tenement with the appurtenances, ſituate 


in the land between the two abbey gates, now or late 


« in the occupation of J. C. his under tenants or affigns 
« in the county of the city of Limerick,” is too vague 
and uncertain. But one muſt look with a microſcopic 
eye to diſcover, that a meſſuage or tenement, c. is fo 
uncertain a deſcription, as that the ſheriff, or any ether 


perſon could not know how to find the premiſes by it: 


and the object ion can oniy be made by a perſon who pores 

over the ſyllables of the words. | | : 
The objeQions are of two forts, and I have no doubt 

as to either. 1ſt. That the premiſes in the county are 


demanded thus: all thoſe the caftles, towns, and land, 


containing by eſtimation, c.“ which it is argued is 
uncertain both in reſpect of quality and quantity. As to 
that it is admitted, that ** caſtie is a good deſcription in 
England. Town,” was determined to be a good de- 
ſcription in Cottingham v. King, 1 Burr. 623. and 
„„ land,” means arable land. | 

The next objection is, that the premiſes in the city 
are deſcribed thus; - all that meſſuage or tenement, witi 


«© a garden or meadow thereto belonging, ſituate, Cc. 
« and now or late in the occupation of, &c.” which it 


has been contended would be a bad deſcription in eje&- 
ment. There are many caſes in ejectment which have 
gone very far indeed: And therefore the doctrine of 
| thoſe caſes ought not to be extended. As to the authori- 
ty in 3 Wilſ. 23. which would have great weight on ac- 
Vor. II. =” count 
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count of its being ſo recent, the judges in that caſe deci» 
| ded againſt their own private opinion and inclination, 
| becauſe they held themſelves bound by authority. But 
2 the words were only meſſuage or tenement, without 
any other deſcription. Here there are other words, 
«© with the appurtenances and a garden, &c,” which 
ſhew that ** meſſuage or tenement” are two words for 
the ſame thing : and that both mean a dwelling houſe. 
But this is not any fundamental ground of determina- 
lion in the preſent caſe. What I ground my opinion upon 
0 the principles laid down in Dormer's caſe, 5 Co. 40. 
-b. reported alſo in Popham 23; and the diſtinction the 
court there take, between adverſe actions and common 
recoveries ; which at that time were become a common 
aſſurance, and conveyance of lands, &c. and which the 
court ſay, „being alſo made by aſſent between the parties, 
„ ſhall, and always have had a different expoſition from 
what is given to a recovery by pretence of title, or to 
c the proceeding in any other real action to which they 
cc are not to be compared; therefore a common recovery 
c may be ſuffered of an advowſon, common in groſs, 
cc warren, and the like, and the intent of the parties 
„ ſhall be obſerved.” Now the objection in this caſe is 
an objeQion to the very ſame deſcription as is uſed by the 
anceſtor in the deed which created the entail. The ſole 
object of the recovery is to unfetter the premiſes ſo en- 
tailed ; and therefore I will not depart from this antiently 
eſtabliſhed principle to do ſuch cruel injuſtice, both 
againſt the intention of the parties, and againſt public 
convenience. Not one precedent has been cited where 
ſuch an objection has been held good in the caſe of a 
common recovery. But a caſe of a fine has been cited 
where it was allowed, and from thence it has been argued 
by analogy, that it is bad in a common recovery ; but 
that argument does not hold : his lordſhip then cited the 
_ caſe of Addiſon v. Otway, and faid—this deciſion is an 
inſtance of liberality that would not have been adopted 
or followed in an adverſe precipe. So in many other in- 
' ſtances ;z as an advowſon, for which no adverſe action 
will lie, but a common recovery will; therefore as the 
diſt inction between amicable and adverſe ſuits exiſts ; as 
the inconveniencies of avoiding the recovery would be 
. | | great, 
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great, as no precedent in point is produced, and there is 
no poſſibility of doubt about the intent of the parties, I 
am clearly of opinion, that the judgment of the court of 
King's Bench in Ireland ought to be affirmed. The other 
judges concurred with his lordſhip, and the judgment 
was affirmed. = ENTS 


Chapman v. 
Bacon. 
Pigot 170. 


Pigot 170. 


Thurban v. 
Pantry. 
Pigot 171. 


Mayre v. 
Coul thaid. 


2 Black. 1230. in conformity to a fine and deed to lead the uſes. 


Lord and 
Biſcoe. 
es 24 · 
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CHAPTER IX. 


Of the Amendment of Common Recoveries. 


OMM ON recoveries being judicial proceedings, 

mult be carried on according to the eſtabliſhed forms 
and ſolemnities of a ſuit at law ; but however, as they are 
ſuffered with the conſent of all the parties, and confidered 
as common aſſurances, they have always been conſtrued 
in the moſt favourable manner, and therefore the court 
of Common Pleas has, in many inſtances, allowed them 

to be amended. $ . e 

Thus, where an evident miſtake has been made in the 
names or deſcriptions of the parties, the court has allow- 
ed it to be amended. | | | 

A common recovery was agreed to be ſuffered, wherein 
John Chapman and Richard Elton were to be demandants, 
and by the miſtake of a clerk, the writ of entry was 
ſued out in the name of Fohn Chapman and John Elton ; 
the recovery was allowed to be amended. 

A warrant of attorney was given, in order to ſuffer a 
common recovery, by William Reynolds and Heſter his 
wife; the ſerjeant who took the warrant of attorney, 
certified the ſame to be given by William Reynolds and 
Margaret his wife, and the mittimus and tranſcript were 
made of a warrant given by Margaret, and the recovery 


was entered accordingly, but it was allowed to be a- 


A common recovery was ſuffered by R. Callow and 
U, without mentioning the name of the wife, and it 
was allowed to be amended. | 

A recovery was allowed to be amended, by changing 


the words Ann the wife of Henry Goodwin to Elizabeth, 


A rule was made abſolute to amend a recovery by 
tranſpoſing the names of the demandant and tenant. 
purſuant to the deed, making a tenant to the præcipe by 
the recovery. Biſcoe had been demandant, a 
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tenant; by the deed, Lord was to be demandant, and 


Biſcoe tenant, 


= F476 gh +7 29 I AA {3 F = $i 508 
Tn the ſame manner, where a miſtake has been made 


in the deſcription of the eſtates intended to be com- 
prehended in a recovery, it bas been allowed to be 


amended. 


101 


A common recovery was agreed to be ſuffered of lands Skinner v. 
a 


in Alphampton and or 
ſex ; but by miſtake the ſame was ſuffered of lands in 
Alphampton and Lamarſh, and it was ordered to be 


amended. 


na Hermney, in the county of EV L2ud, 
i 7 | 65 Pigot 1 71. 


A common recovery was agreed to be ſuffered of 1 55 Whitwell v. 
| 45 


in New Church, Levingten, and 4 terſham ; ut 


Church was totally omitted. Upon examining the deed 


to lead the uſes, it was ordered to be amended. 


A common reeovery was agreed to be ſuffered of two Brooke v. 


meſſuages and one garden in Lendon; but being c 7 Pigot 273. 


999 


ſuffered of one meſſuage, it was allowed to be amend- 


Po - . Ta Jy Co, 70 2 e 146 c | 
The precipe and writ of entry in a common recovery Jenkinſon v. 


were allowed to be amended, by adding the names of ſe- 
veral pariſhes which had been omitted. | 


all the vouchee's lands in Aldenham, or elſewhere, in 


} 


youchee (all ſworn to be intended ty paſe, by the recovery) 
being . principally in the pariſh of Aldenham, but part 
thereof lay in the pariſh of Merſbam, which was not 


known to the parties when the e was ſuffered, 'The 


court, after taking a day to conſider of it, allowed the re- 
K to be amended, by inſerting the word Mer- 
am. | + | | 


5 Pract. Reg. 
Ie deed fo lead the uſes of à recovery mentioned fia 


ce the county of Kent, in the occupation of Robert God- 2 Black. R. 


& gard. Robert Goddard rented one entire farm of the 7 3 
os Glade + 


j 
* — 
j 
1 


_ 
T 


On a motion to amend a recovery of lands, c. in the Watſon v. 


town of King ſlen on Hull, by inſerting the words in My- 
ton, and the words and County, 515 making the de- 
ſcription” of the lands to be „ in Myten, in the town 
and county of King/lon upon Hull” ; 
The deed to lead the uſes deſcribed the parcels to be 
ſituate “ in the lordſhip of Myton, in the county of 
© York, or in the town and county of Hull, lately pur- 
** chaſed of Thomas Taten.“ And it was proved by 
alfidavit, that one William Crowle purchaſed of r—_ 
| TY Pe Tate 


Cox. 
2 Black. 
R. 106g, 
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Yin and 
Pu 3 
Barnes 21. 


Acton v. 
Baldwin. 
2 Black. 
R. 874. 


whereſoe ver the names of the county and ſheriff occurred, 
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Yates the land intended to paſs, being in the townſhip of 
Myton, in the town and —_— 0 * on Hull, 
and in 1728 ſettled them ſucceſſively on George and Ri- 


chard Crowle in tail: that George died without iſſue, and 


Richard being then tenant in tail, and having no other 
lands in Kingſlon on Hull, did, in 1754, ſuffer this reco- 
very. The court directed notice to be given to the te- 
nant, and on his conſenting made the rule abſolute. 

A recovery, which had been ſuffered nine years before, 
was ordered to be amended, by putting the word Trul, 
the name of a vill, into its proper place, according to the 
deed of uſes. Trul had been by miſtake put into the re- 
covery as an advowſon, not as a vill where land lay. It 
was objected againſt this amendment, iſt. that the eſtate. 


was in truſtees at the time of the recovery, and conſe- 


quently, the truſtees not being parties, there was no gqod 
tenant to the pes "'2dly. That the lands were cuſto- 
mary tenure. gdly. That the parties who ſuffered the 
recovery were volunteers. 4thly. That the wife of Pullen, 
the vouchee, was dead, .and a recovery could not then 
be ſuffered to bar the remainders. „ ie nn, 

The court ſaid, they would not enter into the queſtion, 


whether in equity recoveries of truſt eſtates would bar 


legal remainders, or into the other objections. When 
the recovery was 'amended, valeat quantum valere poteſt, 


the intention of the parties was the foundation for the 


amendment, The tranſaction appeared to be fair, and 
without fraud or colluſion, The principle upon which 
they went, was the ſtatute 8 Hen. 6. to amend the miſ- 
priſion of the clerk. A præcipe was the curſitor's inſtruc- 
tion for an original writ. A deed of uſes was the clerk's 
inſtruction for a recovery. The præcipe and deed were 
the things to amend by ; and Mrs. Pullen being dead, an 
amendment was the only remedy left. 3 

No amendment, however, will be allowed in the de- 
ſcription of the eſtates comprehended in a recovery, where 
the recovery, as it ſtands, has lands of the vouchee to 
operate upon. . . 

Thus where a motion was made to amend a recovery, 
by ſtriking out the city of Litchfield, and inſerting the 
county of Stafford, with other conſequential amendments, 


and 


od alſo by inſerting Longden (the name of a vill) aftef 


Abnall, another vill named in the recovery. ©: 
The court obſerved, that it was a groſs miſtake in the 
attorney concerned in ſuing out only one recovery inſtead 


of two, and that they would willingly give the parties all 
the aſſiſtance they legally could to effect their evident in- 


tent, but was beyond their power. In the caſes of amend- 
ments which had heen cited, the party had no eſtate in 
the vill, or county, ſtruck out; therefore quad hoc, the 
recovery had no operation; but the preſent application 
was, to annul a valid recovery in the city of Litchfield; 


which had operated upon the lands therein for near forty 


years, and to ſubſtitute in its. ſtead a recovery in the 
county of Stafford. The motion was refuſed. 12 55 
Where there has been à miſtake of the clerk in 


the words of the judgment, the court has ordered it to 


be amended. 


- 


Thus there are two inſtances where, upon motion Barnes 20, 22. 


to amend a recovery, by ſtriking out the words it is ad- 
judged, and inſerting the words it is conſidered, the court 
have ordered it to be done, as ſuch an amendment re- 
lated to the act of the court in giving judgment. 

Amendments are alſo allowed in the writ of ſeifin, and 
the return thereof, | 


Thus where a writ of ſeiſin was rightly directed to the Wilten and 


ſheriffs of the city of York, but not returned in the name E 
| Barnes 23. 

J f we 
inſtead of the plural number was indorſed on the writ. L Foe r 


of any ſheriff, though a miſtaken return in the ſingular 


The prayer of ſeiſin and return of the writ were ordered to 2 Will. R. 2. 


be firſt amended, and then the roll and exemplificatjion 


accordingly. | 
No amendment is allowed jn a common recovery, un- 

leſs there is an evident miſtake of the clerk, or ſomething 

to amend by, | . | 


Thus in the caſe of Wynne and Wynne, an application Ante p. 61. 


was made to the court of Common Pleas to amend the Barnes 17. 


teſle and return of the writ of entry, and a rule to ſhew 
cauſe. The court, after hearing counſel on both ſides, 
and conſideration, was of opinion, that all amendments 
| muſt be conſiſtent with the rules of law, and there muſt 
be ſomething to amend by. In this caſe the vouchees by 
law could not appear until the return day of the writ of 


appear 


I 
5 


jummons, and the power of attorney given by Alitbea ta 


great 


* 


8 
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appear on that day was revoked by her death in the in · 
termediate time. By the ſtatute 8 Hen. 6. original writs 
are amendable, if wrong, by miſpriſion of the clerk, or 
where there is any thing to amend by. Here was no miſpri- 
fion of the clerk, the writ was made agreeable to his in- 
ſtructions, and there was nothing to amend by; the 
amendment prayed is to amend in the firſt inſtance. 
The rule was diſcharged. | 1 
By the ſtatute 23 Eliz. c., 3. ſ. 10. it is enacted, that 
no recovery ſuffered before that act, which ſhall be ex- 
emplified under the great ſeal, ſhall, after ſuch exempli- 
fication, be in any wiſe amended. And: by the ſtatute 
27 Eliz. c. q. ſ. 10. no recovery ſuffered before rye act, 
which ſhall be exemplified under any judicial ſeal of any 
of the ſhires in Wales, or the town or county of Ha- 
werfordweſ}, or under the ſeal of any of the counties Pa- 
— _ after ſuch exemplification, be in any wile 
amended. D n | Tr 


ce 


oe 
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CHAPTER X. 


f the Operation of a Common Recovery in barring 
| fr xa Remainders, and Reverſions. 


FTHE variety of inconveniences which were produced @ 
by the ſtatute de doxis, and the impoſſibility of ob- 
9 . | a . . 
_ taining a parliamentary repeal of it, have been ſtated in 
the firſt chapter of this eſſay. D 
Theſe circumſtances induced the judges to adopt every 
poſſible means of evading and invalidating its effect; but 
the progreſs was gradual, and it was a long time before it 
was completely effected. 5 cn 
The firſt rule which the judges adopted on this ſubject 


was, that the iſſue in tail could not avoid the alicnation of 

his anceſtor, provided the iſſue was left a recompence in 
value by his anceſtor, for the eſtate tail Yhich he had 
alicnated. 2 12 

Thus, it was determined very ſoon after the ſtatute de 


F 
* 


P — . . . . 10 Re 8 0 
dani, that if a tenant in tail loft his eſtate tail, and re- b. OE 


covered over in value; ſuch recovery in value was a 3 Black. 303. 


good bar to the eſtate tail, becauſe the iſſue was not pre- 
Judiced. | . 
It was alſo determined upon the ſame principle, that Lit. ſ. 712. 
a lineal warranty, with aſſets, was a goad bar to the iſſue Idem 749. 
in tail. However, Sir Edward Coke obſerves, that if a 2 Reeves 134. 
tenant in tail, aliened with warranty, leaving aſſets to! 8 1225 R 
deſcend, and the iſſue in tail aliened the aſſets, and died, 228 5 
the iſſue of that iſſue ſhould recover the eſtate tail, be- 
cauſe the lineal warranty deſcended to him without aſſets, 
which ſhews that the iſſue in tail could not be barred, un- 
leſs he had a full recompence in value. | 

The rule, that the iſſue in tail could not avoid the 
alienation of his anceſtor, provided he had a recompence 
in value, was ſtill farther extended, by a deciſion of the * 
judges, in 44 Edu. 3. by which it was determined, that 
it tenant in tail granted a rent- charge in conſideratĩon of 
a releaſe of right, to a perſon who had a prior right to 
the eſtate, ſuch a grant ſhould bind the iſſue in tail, be- 

5 cauſo 


* 


28 
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cauſe it was made for his benefit, and the eſtate tail defſ- 
cended to him as a recompence for the grant. | 
Oftavian Thus, where a perſon brought a replevin for taking 
38 his cattle, the defendant avowed, for that one Nicholas 
44 Ed. 3. Was ſeiſed in tail of the manor of B. and had Was 
Year-book 2x, and Joan; Nicholas died, John being then in Ireland; 


z Reeves 136. Joan, the daughter, entered, and died ſeiſed, leaving iſ- 
ſuc a ſon, named Nicholas, who entered; John, the ſon, 
having returned from Ireland, ſued for the land, but 

agreed to releaſe all his right to the eſtate tail to his ne- 
phew, Nicholas, in conſideration of a grant from 
Nicholas, of a rent of 20l. per annum, with power of dif- 
treſs. This rent being afterwards in arrear, a diſtreſs 
and avowry, were made on the lands charged, which 
was then in the poſſeffion of the iſſue of Nicholas. The 
court was of opinion, that as Nicholas, who was tenant 
in tail, granted this rent in conſideration of a releaſe of 
right from John, who was really intitled to the eſtate 
tail; the grant was good, and ſufficient to bind his iſſue 
in tail, becauſe the eſtate tail deſcended to them as a re- 

compence for this rent. Ah 8 

In the preceding modes of barring eſtates tail, it 4 
be obſerved, that the recompence in value, which de 
cended to the iſſue in tail, was a real and bona fide recom- 

pence. But in 12 Edu. 4. a caſe aroſe, in which the 
judges carried this principle to a much greater length, 
and determined, that a nominal and fititious recom- 
F pune, deſcending to the iſſue in tail, ſhould be an ef- 
7 ectual bar, not only to the iſſue in tail, but alſo to all 
+ perſons in remainder or reverſion; and as the validity of 
recoveries depends even at this day on the authority and 
principles laid down in that caſe, it will be proper to 
ſtate it at full length. e er 

Taltarum's JI. B. being ſeiſed in fee of the lands in queſtion, gave 

Caſe, 12 Ed. them to one William Smith, to hold to him and the 

4. Yer Book, heirs of his body, by force of which he was ſeiſed. 

cat William Smith died, leaving Humphrey his eldeſt ſon, on 

Vid. 13 E. 1. whom thoſe lands deſcended, who entered, and was 

1 tit. ſeiſed per formam doni. Humphrey enfeoffed one Tregos 

Recove:y in Of the ſaid lands in fee, who rendered them to the faid 

value, 19, Humphrey and Jane his wife, and to the heirs of their 

two bodies, remainder in fee to the ſaid Humphrey, by 
force of which they were ſeized. Some time afterwards 
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Jane died, on which Humphrey became ſole ſciſed of the 


laid lands in tail; and being thus ſeiſed, Taltarum 


brought a writ of right againſt Humphrey, and counted 


of his poſſeſſion againſt him. Humphrey made defence, 


and vouched to. warranty one R. King, who entered in- 


to the warranty, and joined the miſe on the mere right; 


afterwarns R. King, the vouchee made default, and de- 
parted in contempt of the court; in conſequence of 


which, final judgment was given, that the demandant 
Taltarum ſhould recover the lands in queſtion againſt 
Humphrey, and that Humphrey ſhould recover lands of 


equal value of R. King, the vouchee; Humpbrey after- 
wards died, without ee heirs of his body, and the 


queſtion was, whether Richard the brother of Humpbrey, 
who was heir in tail to thoſe lands, ſhould be barred by 


this recovery? 


It was determined by all the judges, that the eſtate tail 
was not barred by this recovery, becauſe the tenant in' 
of the eſtate tail at the time of the re- 


tail was not ſeiſe 
covery, but of another eſtate z and as the recovery in va- 


lue goes, according to the eſtate whereof the tenant was 


ſeiſed at the time of the recovery, and not in recompence- 
of the eſtate he had not, the iſſue in tail could have no 


recompence in this caſe, and therefore was not barred 
by the recovery. - 


It is obſerveable, that this caſe was conduQed with a Pigot 9. 


good deal of art; for at firſt ſight the deciſion ſeems to 
be againſt the validity of a common recovery, in barring 


eſtates tail, but from the arguments of the judges it ap- 


peared. they were all of opinion, that if the tenant in 
tail had been actually ſeiſed of the eſtate tail at the time 
of the recovery, the recompence in value would then 
have deſcended in lieu of the eſtate tail, and therefore 
the iſſue in tail would have been barred. | 

All the writers on our law have dated the æra of com- 
mon recoveries from this deciſion, although the preceding 
caſes ſhew, that ſo early as the reign of Edward 3. the 


judges were extremely well inclined to give tenants in 


| "_ every aſſiſtance for enabling them to unfetter their 


It is evident from this caſe, that the reaſon on which 


the judges grounded their original determination, that 
a common recovery was a good bar to an eſtate tail, was, 
i becauſe 
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2 Lev. 29. 
Freem. 363. 


* recoveror, in ſuppoſition of law, is in of the eſtate 
6 tail, and that in judgment of law has ſtil continu- 


1 Stra. 289. 


had been cited, and ſaid, “I never found my opinion on 


pence in value could not poſſibly extend to all the eſtates 
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| becauſe the iſſue in tail had a recompence in value, ei- 
ther real or fictitious, for the eſtate tail which was reco- 
vered ; but as ſeveral caſes aroſe in which the recom- 


which were barred, the judges have at different times 
exerted their ingenuity in inventing other reaſons to ſup- 
port the validity of common recoveries. | 
Thus, in the caſe of Hudſon v. Benſon, in Mich. 23 
Car. 2. Lord Chief Juſtice Haie is reported to have-ſaid : 
the recompence of the value is the reaſon of the bar 
c by common recoveries, as to the iſſue in tail; but not 
* the reaſon why it bars, as to him in remainder or re- 
& verſion. But the reaſon in this caſe is, becauſe the 


& ance; as at Common Law, the donee, 5. ou - 
% ſuſcitatam, might have alicadl and rr nor ; 
% and a common recovery is, as it were, a conveyance 
© excepted out of the ſtatute de donis, and the recoveror 
is in of the eſtate which the donor had; but the iſſue 
in tail is barred to claim it, in reſpe& of a fuppoſed 
© recoinpence by the recovery.” u 
In Mr. Ratcliffe's caſe, which was argued before the 
Lords Delegates 6 Geo. 1. Mr. Baron Mountague ob- 
ſcrves that the words of Sir M. Hale reſpecting recoveries 


„the dictums of reporters, in which they are very apt to 
* miſtake the words and ſenſe of the judges from whom 
& they take them; and ſo it ſeems to be in that caſe, 
« Lord Hale is there reported to have ſaid, that the re- 
* compence in value 1s not the reaſon why common re- 
© coveries are bars to the remainder- men, but becauſe 
e thoſe are conveyances excepted out of the ſtatute 4. 
* donis, But it is the text of Litt. ſ 668. that if tenant 
« in tail ſuffered a feigned recovery, the iſſue might 
&« falſify it in a formedon. This ſhews that at Common 
Law ſuch recoveries as we now make uſe of to bar eſ- 
«© tates were not known; and therefore it would have 
cc been ridiculous in the ſtatute de dons to have except- 
« ed recoverics, ſince common recoveries were not uſed, 
and recoveries on good title could not be imagined to 
«© be included. If iſſue was taken on the diffcifin al- 
& ledged in the writ of entry, and found for the de- 
| , mandanty 
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81 Mandant, and ſo the recovery on a point tried; this 
e at common law would bar the iſſue, there lying an 
<« attaint againſt the Jury 3 though where it was by de- 


<« fault, it would not. But afterwards another middle 
cc way, was found out and favoured by the judges, to 
„ prevent the inconvenience of perpetuities; and that 
& was, where the tenant. in tail 2 and vouched 
c over, and the vouchee made default, and ſo there 
* was a judgment for a recompence to one, and for the 
© lands demanded to the other. This judgment, though 
1 by default, and without iffue tried, was held a bar, 
* on account of the recompence in value.” 
It is extremely clear, from what has been premiſed, 
that the effect and validity of common recoveries cannot 
be ſupported by any of the maxims or principles of the 


common. law, but that they are, a. fictio juris, adopted 


for the purpoſe of deſtroying that ſpecies of perpetuity 
which was created by the ſtatute de donis; and the nu- 


merous-adyantages-which aroſe from the deciſion of the 


court, in 12 Zdw. 4. was a ſufficient juſtification of it 


109 


(a). Beſides, common recoveries have now continued I of For- 
o long, and their utility is ſo fully underſtood, that the feit. 83. 
determination of the judges in Taltarum's caſe, ſo far 1 Bla. R. 254. 
ſrom being conſidered as an unwarrantable ſtretch of 1 Burr. 115. 


their authority, muſt on the contrary be acknowledged 
to have been a meaſure of great public utility, and from 
which · this country has derived infinite advantage. 


(a) Lord Chief Juſtice Willes, in delivering ths opinion of all 
the judges, in the caſe of Martin v. Strachan, ſaid, * We think 
% common recoveries are common aſſurances with the conſent of 
« the parties, and are not to be compared to a judgment or pro- 
« ceeding in any other real action: 1ft. Becauſe now, by ha 
e cuſtom and uſage, they are become common aſſurances : ad, be- 


% oauſe they are ſuffered by the conſent of the parties, and a re- 


% mainder- can be barred upon no other principle but this, that a 


« common recovery is a common aſſurance. Mr. Pigot, who was 


© as able aconveyancer as any man of the profeſſion, has confound- 
ed himſelf, and every body elſe: who reads his book, by-endea- 
*« youring to give reaſons for, and explain common recoveries, I 
© only ſay this to ſhew, that when men attempt to give reaſons for 
«© common recoveries, they run into abſurdities, and the whole of 
% what they ſay is unintelligible jargon, and learned nonſenſe.” 
I Vilſon, R. 73» 
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10 Rep. 37. b. 


Shelley's Caſe. 
1 Rep. 93. 

1 Inſt. 361. b. 
Dyer. 35. pl. 
28; 


IInſt. 361. b. 
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A Recovery is But whatever were the reaſons on which the validity of 
2 good Bar i common recoveries was originally founded, it may now 


be laid down as a certain maxim, or rule of law, which 
has prevailed for many centuries, that a common recove- 
ry is a common aſſurance, whereby all tenants in tail are 
onabled, by purſuing the proper form of this aſſurance, to 
bar their eſtates tail : And in Mary Portington's caſe, 
11 Fac. 1. it was determined by all the judges, that judg- 
ment given againſt tenant in tail with voucher, and re- 
compence in value, would bind the eſtate tail, notwith- 
ſtanding the ſtatute de donis conditionalibus, whether tho 
recovery was upon good title, or not ; and that the judg- 
ment given in ſuch a caſe, for the tenant in tail to have 
in value, would bind the eſtate tail, although no recom- 
pence was had (a). x: | | 
A common recovery is a good bar to the iſſue in tail, 
although the tenant in tail dies before the recovery is cx- 
ecuted. Be jo | 
Thus where a tenant in tail ſuffered a common reco- 
very, and died on the ſame day, before the court had 
awarded a writ of habere facias ſeiſinam '3 and it being 
doubted whether execution might be ſued againſt the iſſue 
in tail, the majority of all the judges were of opinion, 
that execution might be ſued againſt the iſſue in tail; for 
the right of the eſtate tail was Crna by the judgment gi- 
ven againſt the tenant in tail, and the judgment over to 
recover in value, becauſe common recoveries were com- 
mon aſſurances of land. But if a recovery be againſt te- 
nant in tail upon a falſe title, who dies before execution, 
in a ſeire fucias againſt the iſſue in tail, he may avoid 


WE | 


* # 


(a) The following paſſage ſhews how ſtrongly the judges have al- 
ways ſupported common recoveries. © At the Parliament held in 
the reign of the late Queen Elizabeth, in the great caſe between 
4 J. Vernon and Sir Edward Herbert, which was argued by learn- 
cc ed counſel before the Lords in Parliament: there Hoord, an utter 
< harrifter of counſel, with Vernon (who was barred by a common 
&« recovery) raſkly and with great ill - will, inveighed againſt common 
t recoveries, not knowing S reaſon and foundation of them ; who 
« was with great gravity and ſome ſharpneſs reproved by Sir ame 
« Dyer, then Chief Juſtice of the Common Pleas, who ſaid, he 
« was not worthy to be of the profeſſion of the law, who durſt ſpeak 
& againſt common recoveries, which were the ſinews of aſſurances 0 
* inheritances, and founded upon great reaſon and authority. 19 


Rep. 40. a. 
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If a tenant in tail is diſſeiſed, and releaſes to the diſ- 1 Rep. 135. b. 

ſeiſor, the eſtate tail is in abeyance : yet the tenant in tail 1 2 
may ſuffer a common recovery, which will bar the eſtate 649+ 
tail, the remainders, and reverſion. 

If a tenant in tail levies a fine with proclamations, and Barton and 
afterwards ſuffers a common recovery, although the eſ- SH Epi 
tate tail was deſtroyed by the fine, yet ſtill the recovery 177 3 ” 
will bar the remainders and reverſion depending on the Binion. 
eſtate tail. . K Noll. Repo 
The reaſon uſually given for this determination is, 223. 
that when the tenant in tail is vouched, and comes in 
upon the voucher, he comes in of all the eſtates which 
were ever in him; and as the eſtate tail was once in him, 
it is therefore barred. Roll, in his abridgment of this 2 Roll. Abr. 
caſe, ſays, the reaſon of the determination is, becauſe a 284. | 
common recovery is a common aſſurance. 

It has alſo been ſaid, that the tenant in tail, after le- 
vying a fine with proclamations, has ſtill a ſcintilla juris 
in him, which enables him to bar the remainders. 

In caſe a tenant in tail levies a fine, and then dies, 
leaving iſſue, it ſeems to be a doubtful point, whether 
ſuch itfue, by being vouched in a common recovery, can 
bar the remainders and reverſion depending on the eſtate 
tail. No caſe of this kind has, I believe, ever been judi- 
cially determined ; but it is highly 'probable, that if a 
caſe of this nature aroſe, the judges would determine, 
that the remainders depending on ſuch an eſtate might be 
barred by a common recovery, in which the iſſue in tail 
was vouched ; for otherwiſe ſuch remainders and rever- 
ſion muſt continue to ſubſiſt as a future eſtate or intereſt, 
to take effect in poſſeſſion upon the remote event of a ge- 
neral failure of iſſue of the tenant in tail, incapable of 
being barred or deſtroyed by any means whatſoever. This 
. would be a 2 to a greater degree than what is 
allowed by our law, or ſhould be permitted in any com- 
mercial country. 3 BS. | 

It may alſo be obſerved, that if a tenant in tail after 
levying a fine has ſtill in him a ſcintilla juris ſufficient to 
enable him to ſuffer a common recovery, that ſcintilla 
juris deſcends on his death to the iſſue in tail, and there- 
fore they are as well enabled to ſuffer a common recovery, 
as their anceſtor was. | ; 

It 


2 Atk. 201. 
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Koll's Abr. It has been determined, that if a tenant in tail be at- 
59+” 218. fainted of treaſon, and afterwards ſuffers a common re- 
1 Keb. 20, covery, it will not deſtroy the remainder or reverſion, 
398. becauſe a perſon attainted is not eapable of taking any 
thing but for the benefit of the king, and conſequently 
the recompence in value muſt go to the king; ſo that 
the perſon in remainder can have no benefit from it, and 
therefore is not barred : beſides, recoveries being com- 
mon aſſurances, the recovery of a perſon attainted muft 
be void in the ſame manner as any other conveyance of 
his would have been. | Eo 8 
P. 73. Mr. Pigot, however, ſeems to think, that there is ſuch 
a ſcintilla juris in the tenant in tail, after an attainder; 
that by a common recovery he may bar his iſſue, the re- 
mainders and reverſion z for if the king ſhould pardon the 
party, and reſtore the land, he might bar the entail, al- 
| though the attainder remained in force. od | 
_ x Inſt. 349. b. An erroneous recovery ſuffered by a tenant in tail will 
3 Fer. 3-2 bar his iſſue as long as it continues in force. 
10 Rep. 38. a. Joh O 4 . | 
Machill v. If a tenant in tail covenants to ſtand ſeiſed to the uſe 
Clerk. Com, Of himſelf for life, with remainder to his ſon in tail, 
Rep. 119. and afterwards ſuffers a common recovery, with ſingle 
Salkeld, 619. youcher, to other uſes in fee, the recovery is good; for 
_ _ where a tenant in tail covenants to itand ſeiſed to the uſe 
vt» 15. of himſelf for life, remainder to his iſſue in tail, it is 
abſolutely void, and does not alter the eſtate. | 
Ante p. 33. By the ſtatute 14 Elix. c. 8. which has been ſtated in 
a former chapter, all recoveries ſuffered by tenants for 
life are declared void ; but there is a proviſo in that act, 
declaring that it ſhall not extend to recoveries where the 
præcipe is brought againſt the tenant for life, and the 
perſon next in remainder in tail is vouched ; for in ſuch 
aaſe the recovery is good. . | 
3 8 Thus, where A. being tenant for life, with remainder 
gw to her ſon in tail, a præcipe was brought againſt A. who 


— vouched the ſon, who vouched over the common vouchee, 
by which means a common recovery was ſuffered All 
the judges were of opinion, that the recovery was good, 

| and not within the ſtatute of 14 Eliz. c. 8. and that the 
| _— tail, and the remainders and reverſion, were well 
| barred. | 


— 
< 


If a precipe is brought againſt a tenant in tail and his 
wife, and they both vouch over in the uſual manner, it 


\ will bar the eſtate tail. | 
5 | 'Thus 
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Thus when John Trevilian, being tenant in tail, ſnf- 
fefed a common recovery, in which he and his wife 
vouched over the common vouchee. It was objected that 
the recovery was not effectual to bar the eſtate tail, be- 
cauſe the wife was named in the præcipe as joint tenant: 
with her huſband, and appeared and vouched as join 

tenant ; and the vouchee entered into the warranty, ad- 
mitting that he ought to warrant to them, whereby he 
alſo admitted that the wife had an eſtate in the tenancy, 
and had cauſe to vouch ; and as ſhe ought to have the 
recompence in value by concluſion, there was therefore 
no reaſon why the iſſue in tail ſhould be barred ; for the 
reaſon that an eſtate tail is allowed to be barred by a com- 
mon recovery is, on account of the recompence in value, 
which is, or by poſſibility may be rendered ; and if the 
wife was entitled to the recompence in value, and not the 
iſſue in tail, then there was no reaſon why the iſſue 
ſhould be barred. But the judges were unanimouſly of 
opinion, that in this caſe the eſtate tail was barred, for it 
was expreſsly found by the verdict, that the wife had no- 
thing in the tenements at the time of the recovery, but 
that the huſband was ſole ſeiſed in tail; and as he alone 
loſt the tenancy, the recompence ſhould go to him, and 
ſhould be of the like eſtate with that he had loft. 

If a præcipe be brought againſt a tenant for life and the 
remainder man jointly, and they vouch over, ſuch a re- 


cy has been determined to be no bar to the eſtate 
tall, Fo | 


Thus where a perſon was tenant for life, with remain- Leech v. Cole. 
der to his eldeſt ſon in tail, and a præcipe was brought Cro. El. 670. 
_ againſt the father and ſon jointly, who vouched over the 2 Koll's Abr. 
common vouchee. It was held by three judges againit #95: 


one, that the eſtate tail of the ſon was not barred by the 
recovery ; for the lands recovered in value mutt go in the 
ſame manner in which the eſtate that was loſt would have 
gone ; whereas, in the preſent caſe,. there being a joint 
præcipe brought againſt the tenant for life and the perſon 
in remainder, they mult be ſuppoſed to be joint tenants, 
and the judgment muſt be accordingly ; that as the rea- 
lon why a recovery bars an eſtate tail is on account of the 
recovery in value, and as it cannot be averred that the 


lands recovered in value ſhall go in any other manner 
Y Oh . I | than 


3 Kep. 6. b. 
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2 Salk. 570. 


Page v. Hay- 
ward. ö 

Pigot 176. 

2 Salk 570. 
Rep. temp. 
Holt, 618. 


derful ſubtility; and that although no man would ven- 


judges ſeem to have been of opinion, that a recovery of 


vouchee comes in and enters into the warranty, he is as 
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than that which is ſtated in the record, it ſollows, that 
the iſſue in tail can have no recompence. | 
Mr. Pigot obſerves, that theſe reaſons ſavour of a won- 


ture to ſuffer a recovery in this manner, yet that if a 
queſtion of this kind was now agitated, theſe diſtinc- 
tions would not be ſo eaſily admitted of, ſince the courts 
of law adopt every mode of ſupporting common recove- 
ries, as aſſurances commonly uſed for the conveyance of 
eſtates. And in the caſe of Page and Hayward, the 
this kind would bar an eſtate tail. 

In that caſe a tenant in tail and the perſon in remain- 
der joined in making a tenant to the precipe, who vouch- 
ed them jointly, and they in the ſame manner vouched 
over the common vouchee. 3 | 

It was objected, that as the voucher was joint, the re- 
covery in value muſt be joint, and fo the tenant in tail 
and the perſon in remainder muſt recover moieties in va- 
Jue 3 whereas the whole was recovered againſt the tenant 
in tail, and conſequently, to bind the iſſue, he ought to 
recover in value the whole; ſo that the recovery in value 
not being proportionable to the loſs, it was void. 

Lord Chief Juſtice Holt delivered the opinion of the 
court. As to the validity of the recovery in barring the 
eſtate tail, he oblerved, that if a præcipe was brought 
againſt a tenant in tail in poſſeſſion and a ſtranger in an 
adverſary action, and a recovery was had, it would be 
good: for when a precipe was brought againſt ſeveral per- 
ſons, it was not neceſſary that they all ſhould be tenants 
of the freehold, for if any one of them had the freehold, 
it would be ſufficient. ' And if the bringing a præcipe 
againſt tenant in tail and a ſtranger would not vitiate a 
recovery, neither would 4 Þiat voucher ; for when the 


much tenant in law to the writ, as if the precipe had been 
originally brought againit him; and ſo the caſe of a 
ſtranger being vouched jointly with the perſon who is ſeiſed 
of the eſtate did not differ from the caſe of a ſtranger be- 
ing made tenant to the writ jointly with the perſon who 
had the frehold. If a tenant in tail conveyed the free- 
hold ta a third perſon againſt whom a ny was 
brought, and he vouched a ftranger, who vouched the 

| „„ tenant 
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tenant in tail, and the tenant in tail entered into the war- 
ranty, and vouched over the common vouchee, this would 
be a good recovery; for in an adverſary action, if the 
tenant to the præcipe vouched a ſtranger who never had 
any eſtate in the land, there was no remedy for it; the 
demandant could not counterplead the voucher, until the 
ſtatute of Weſtminſl. 1. c. 40. which was productive of 
great inconvenience, for when a præcipe was brought 
againſt the tenant of the land, he might vouch a ſtran- 
ger, and that ſtranger might vouch another ſtranger, and 
ſo on in infinitum; and therefore the ſtatute gave the 
ceounterplea, that neither the vouchee, nor any of his an- 
__ ccſtors were ever ſeiſed of the lands in queſtion, by which 
they might have enfeoffed the tenant or his anceſtors; 
but with this exception, unleſs the warrantor were preſent, 
and would gratis enter into the warranty. If a ſtranger 
be a good vouchee, he becomes a good tenant to the writ, 
and a releaſe to him by the demandant after he has enter- 
ed into the warranty is good, and the vouchee may plead 
it after the laſt continuance, for it is as valid as if it had 
been made to the tenant himſelf. Nor is it material whe- 
ther there was any real warranty between the tenant and 
the vouchee when it is once admitted upon record, for it 
is then the ſame as if there really had been a warranty. 
The principal difficulty in the caſe was, becauſe the re- 
covery in value was not proport ionable to the loſs, for by 
the joint voucher the recovery in value muſt be joint, 


whereas the vouchees were tenants in tail of the whole, 
the one in poſſeſſion, the other in remainder, and this 


be eſtopped during his life from claiming more than a 
_ of the recompence in value, but after his death 
the iſſue in tail will not be eſtopped, but may ſay that the 
tenant in tail in remainder had no eſtate in poſſeſſion in 
the land, ſo the recompence in value will go to him only. 
And there 1s no difference between this caſe and that of 


tenant in tail of lands, and a præcipe being brought againſt 
him and his wife, they vouched over the common 
vouchee, and the recovery was held to be good, though it 
was objected that the ON in value, which was 
2 2 | the 
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would be a great objection, if the caſe were conſidered 
upon the foot of the eſtoppel, for the tenant in tail will 
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Eare v. Snow, in Plowden 514. where the huſband was Ante p. 117, 
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the cauſe of the bar, ſhould, if the wife ſurvived, go to 
her, and therefore the iuue in tail was not barred. But 
it was held, that the iſſue in tail ſhould not be bound by 
any eſtoppel which his father admitted, by joining in the 
voucher with his wife, but might ſay that his father was 
ſole tenant in tail, and the wife had loſt nothing, and he 
being the perſon who had loſt the whole, ſhould have the 
whole recompence. 

There was a caſe in Trin. 1657, Rot. 179, or 180, be- 
tween Murrell and O/born (of which his lordſbip ſaid he 
had a report in the hand-writing of Lord Chief Juſtice 
Bridgman) wherc, in a formedon the tenant in tail plead- 
ed in bar a common recovery on a precipe againſt the 
grantee of tenant in tail, in which the tenant in tail and 
a ſtranger were jointly vouched, and vouched over the 
common vouchee, and it was reſolved that the recovery 
was good. And there was alſo a caſe 23 Hen. 8. Brooke's 
Ab. tit. Recoveric in Value 27, where a woman was tenant 
in tail, and a precipe being brought againſt her and her 
huſband, they vouched over the common vouchee, and 
the recovery was held good, though the huſband ſurvived, 
becauſe the recompence went in the ſame manner as the 
land recovered would have gone. This caſe was full in 
point, for the huſband was as much a ſtranger to the 
wife's eſtate tail as any other perſon ; and ſo in Eare and 
Snow was the wifc to the huſhand ; the only difference 
being, that in the caſe in Brooke the huſband muſt have 
been named, whereas in that of Eare and Snow the wife 
need not. His lordſhip concluded with citing the caſe in 
1 Inſt. 376. a. and 6, where it is laid down, that if the 
heir at Common Law, and the heir in Borough Engiiſb 
are jointly vonched, and vouch over tlie common vouchee, 
the heir in Borough Engliſh will have the whole recom- 
pence in value, becauſe it is he who ſuſtains the loſs, and 
fo of heirs in Gavelkind. Judgment was given that the 
recovery barred the eſtate tail | 

Where two perſons are ſeiſed as joint tenants for life, 
with a remainder in tail to one of them, the perſon who 
has the remainder in tail may ſuffer a common recovery, 
which will bar his moiety of the eſtate for life, and allo a 
moiety of his eſtate tail, for a recovery ſevers the join- 
ture. | 


Thus, 


* 
* 
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Thus, where a gift was made to Lionel Morris and Marquis of 
Ann Milles, of the manor of M. to hold to the ſaid Lionel dream. 2 
and Ann, and to the heirs of the body of the ſaid Lionel, k Rep. 5 
remainder over. A writ of entry was brought againſt the 
ſaid Lionel, who vouched over the common vouchee, and 
judgment was given, and the execution had according to 
the uſual form of common recoveries. - | | 
It was unanimouſly reſolved, that although Ann Milles 
was jointly ſeiſed with the ſaid Lionel for her lite, fo that 
as well Lianel as the vouchee might have abated the writ, 
yet when the vouchee, without demand of any hen, en- 
tered generally into the warranty, and thereby admitted 
the writ good, and Lionel recovered in value againſt the 
vouchee, who entered, according to the eſtate of the per- 
ſon who vouched ; therefore, as to one moiety, the re- 
covery was a good bar to the eſtate tail, and to the re- 
mainder over, becauſe the jointure was ſevered ; but as 
to the other moicty, whereof Ann Milles was tenant for 
life, the recovery was no bar either to the eſtate tail, 
which Lionel had expeQant on the eſtate for life of Arn 
Milles, or to the.remainder, becauſe for this moiety 
Lionel was tenant to the præcipe. | 
— Huſband and wife being conſidered in law as one per- Litt. f. 291. 
ſon, if an eſtate be limited to them and the heirs of their 1 Inſt. 187. b. 
bodies, or to them and their heirs, they do not take by 
moieties, but are ſeiſed of one entire eſtate, and the 
huſband alone takes nothing ; not the whole eſtate, be- 
cauſe the wife has a joint eſtate with him in poſſcfſion 
nor an undivided moiety of the eſtate, a there are 
no moieties between huſband and wife; fo that if the 
huſband alone ſuffers a recovery of an eſtate of this kind, 
it will be no bar, either to a moiety or to the whole. | 
Thus, where lands were rendered by fine to huſband Owen v. 
and wife for life, and to the heirs of the body of the huſ- Morgan, 
band. A precipe was brought againſt the huſband, who 3 Rep. 8. a. 
ſuffered a common recovery, with voucher over of the 
common vouchee, the wife being then alive. | 
It was reſolved, that this recovery, ' ſuffered by the 
(huſband only, ſhould not bind the remainders, hecauſe 
there are no moicties between huſband and wife, and the 
huſband had no power to ſever the joint tenantcy, or to 
diſpoſe of the land, during the litc of the wife, he not 
peing ſeiſed by force of the intail ; and although the _ 
| | ban 
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band ſurvived the wife, yet that was not material, becauſe. 
the law conſidered the caſe as it was at the time of the re- 
covery. ST 5 
Clithero v. So, where it was found, that the grandfather covenant- 
Franklin, ed to ſtand ſeiſed to the uſe of himſelf and his wife, for 
2 Salk. 568. ſives, with remainder to the heirs-male of the ſaid grand- 
father, on the body of the ſaid wife begotten, remainder 
over; the grandfather ſuffered a common recovery and 
died, his wife having ſurvived him. To ſupport this re- 
covery it was contended, that the caſe of Owen v. Morgan, 
was not law; for if baron and feme had an intirety, then 
each had the whole, and therefore the baron might make 
a good tenant to the præcipe for the whole. Pemberton, 
contra, the caſe was never queſtioned; the wiſe's eſtate 
hinders the intail from executing in the baron; ſo that is 
only a kind of contingent eſtate after the death of the 
wife ; and the eſtate tail cannot be tacked to the eſtate for 
life of the huſband, during the life of the wife, becauſe, 
during her life' there is an intervening eſtate ; it was 
therefore adjudged, that the recovery was void. 
x Inſt, 187. a. It ſhould be obſerved, that although where an eſtate is 
__ given to huſband and wife, they do not take by moieties, 
et if an eſtate be given to a man and a woman for life, 
in tail, or in fee, they then take by moieties. And even 
if they ſhould afterwards marry, they will continue to 
hold by moieties after their marriage. 5 
Me have ſcen that a common recovery may be ſuffered 
of a rent- charge iſſuing out of lands, and if ſuch a rent 
be granted in tail, with a remainder over, a recovery 
ſuffered by the tenant in tail will bar it. 
smith v. Thus, where a perſon deviſed a rent of 50. per annum, 
Farnaby, to be iſſuing out of lands to his ſon and his heirs ; and if 
1 gl the faid ſon ſhould die without heirs-male of his body, 
Weeks v. then he deviſed it over; the ſon ſuffered a recovery of this 
Peach. rent, and died without iſſue mald. 
Lut. 1224. Lord Chief Juſtice Bridgman, and all the other judges 
were of opinion, that the recovery was good, and the te- 
mainder well barred; and this judgment was affirmed in 
the court of King's Bench. | t 
A diſtinction has however been adopted between 2 


Chaplin v. | 
Chaplin, grant of a rent-charge in tail, with a remainder over 0 
3 FP. Wms. the ſame rent-charge in fee, and a grant of a rent-charge 
* in tail, without any ſubſequent limitation of it in fee. 


In 


In the firſt caſe the tenant in tail acquires an eſtate in fee 
ſimple in the rent-charge by means of the common reco- | 
very, but in the ſecond he only acquires a baſe fee, de- 
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terminable on his deceaſe and failure of the iſſue. | 
The principles upon which this diſtinction is founded, 1 Inſt. 298. 


are thus fully explained by Mr. Butler in one of his notes 


to the firſt Inſtitute. . The reaſon of this difference is, 
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that ĩt would be unjuſt that the conyeyance of a gran- 
tee of a rent, ſhould give a longer duration or exiſt- 


ence to the rent, than it had in its original creation. It 
is true, that the barring of an eſtate tail in land, is 
<« equally contrary to the intention of the grantor. But a 


rent differs materially from land. The old principles 


of the Feudal Law looked upon every modification of 
landed property, which was conſidered to be againſt 


common right, with a very jealous eye. Now, a rent- 
Tharge was ſuppoſed to be againſt common right, the 
Trantee of the rent- charge being ſubject to no feudal 
D and being a burthen upon the tenant who was 
to perform them. Upon this principle the law, in 
every inſtance, avoided giving by implication a conti- 
nuation to the rent, beyond the period expreſsly fixed 
for its continuance. Thus, if a tenant in tail of land 
die without iſſue, his wife is intitled to dower for her 
life out of the land, notwithſtanding the failure of the 
iſſue; but the widow of a tenant in tail of rent is not 
entitled to her dower againſt the donor. So if a rent 
is granted to a man and his heirs generally, and he 
dies without an heir, the rent does not eſcheat, but 
ſinks into the land. It is upon this principle, that 
when there 1s not a limitation over in fee, a tenant in 
tail of rent acquires, by his recovery, no more than a 
baſe fee. But if there 1s a limitation in fee, after the 
particular limitation in tail, the grantor has ſubſtan- 


** tially limited the rent in fee; and therefore, it is doing 
him no injuftice that the recovery ſhould give the do- 


te nee, who ſuffers it, an eſtate in fee ſimple,” 
A common recovery may be ſuffered with a ſingle, 
double, or treble voucher; and if a recovery 
without any vouchee, as if judgment is given upon de- 
fault, confeſſion, or nient dedire of the tenant, it does not 
bind the iſſue in tail, becauſe they have no recompence, 
and are not eſtopped -by their father's judgment, as they 


claim 


119 


5 Of Recoveries, 4 
is ſuffered awith ingleand 
double " 

rang 


E - * I 3 
r 8 Y a 
te > OY 8 = VE 0 * 8 PST. 


RECOVERIES. 


claim paramount the eſtoppel per formam dont, and there- 
fore they may falſify ſuch recovery. 8 

A recovery, with ſingle voucher, that is, where the 

/ precipe is brought againſt the tenant in tail himſelf, who 

immediately vouches over the common vouchee, is a 

good har to the eſtate, whereof the tenant in tail is in 

poſſeſſion at the time of the recovery; but is no bar to 

any other eſtate, 

' Vide Moor A recovery, with double voucher, that is, where the 
256, p. 492. tenant in tail is vouched and vouches over the common 
nv. KecOV. vouchee, is a good bar, not only to the eſtate whereof he 
19, 30. 5 do . 

is then in poſſeſſion, but alſo to all other eſtates to which 

he has any right, although ſuch eſtates be deveſted out of 

him and diſcontinued. | | | 

A recovery, with treble voucher is uſed to make a per- 

petual bar of the eſtate whereof the tenant to the præcipe 

was ſeiſed, and alſo of every eſtate of inheritance which 

has ever been in the firſt or ſecond vouchee, or their an- 
ceſtors; and alſo of all remainders and reverſions depend- 
ing on thoſe eſtates, and all charges and incumbrances 
1 derived out of thoſe remainders and reverſions. | 
Pigot 109. The reaſon of the difference between a recovery with 
ſingle, and a recovery with double voucher, is, that in 

a recovery with ſingle voucher, where the præcipe is 
brought againſt the tenant in tail, who vouches over the 

common vouchee, if the tenant is not ſeiſed of the, eſtate 
tail at the time, the iſſue in tail may, after the death of 

the anceſtor, plead, nient tenant tempore brevis nec unguam 

poſlea, and by that means avoid the recovery; for the te- 

nant in tail not being ſeiſed of the eſtate tail at the time 
of the recovery, the recompence in value can only go 
in lieu of the «ſtate whereof he was then ſeiſed, and not 
in licu of the eſtate tail; ſo that, as to the iſſue in tail it 
only operates as a recovery on a falſe title which never 
bound them, becaule they could have no recompence in 
value. But where the tenant in tail comes in upon the 
voucher of the tenant to the præcipe, without demanding 
the lien or counterpleading the warranty, he then comes 
in, in privity of all the eſtates he ever had, though the 
precedent eſtate, on which the voucher depends, is de- 

Pigot 114. veſted, diſcontinued, and turned to a right, and the re- 

3e, é. compence in value, which he has, or poſſibly may have, 


Moor 634. | A 
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It a tenant in tail be diſſeiſed, or diſcontinues the eſtate 
tail, by fine or feoffment, and takes back an eſtate to 
himſelf, in fee or in tail, and then ſuffers a common re- 
8 with ſingle voucher, it will not bar the eſtate 

tail. f a 
Thus, in Taltarum's caſe it was reſolved, that the iſſue Ante p. 109. 
in tail was not barred by the recovery of his anceſtor, 
becauſe the recovery was only with ſingle voucher, and 
the tenant in tail was not actually ſeiſed of the eſtate tail 
at the time of the recovery. es, — 

So, if there be tenant for life, remainder in tail to ano- Lincoln Col- 
ther perſon, and a ſtranger diſſeiſes the tenant for life, lege Caſe, 
and then enfeoffs the perſon in remainder, againſt whom 3 _ _ 

a præcipe is brought, and he ſuffers a common recovery, , „ 
this will not bind the remainder in tail, beeauſe the te- 
nant in tail was not ſeiſed thereof at the time when the 
recovery was ſuffered, but had only a right thereto, and 

ſo the recompence in value could not extend to it. | 

Where a woman, who was tenant for life, married the Peck v. 
remainder-man in tail, and they joined in levying a fine, 8 
fur done, grant & render, whereby the lands were render- g. 1 
ed to the woman ſor life, with remainder to the huſband a 
and his heirs ; afterwards the huſband and wife ſuffered 
a common recovery, with ſingle voucher, to the uſe of 
the huſband and his heirs. 4 | 

It was reſolved that this recovery was no bar, becauſe 
the perſon who ſuffered the common recovery was not 
ſeiſed of the eſtate tail at the time, but of an eſtate in fee, 
which he had taken back by the fine ; ſo that the recom- 
pence in value went to the new eſtate in fee, and not to 
the old eſtate tail. | | | 

In the ſame manner, where tenant in tail, with re- Freſhwater v.® 
mainder over, covenanted to ſtand ſeiſed to the uſe of Rois, 
himſclf and his heirs, until the marriage of his ſon, then 8 
to the uſe of himſelf for life, remainder to the uſe of bis * 1 
ſon and the heirs of his body, then ſuffered a com- 

2 recovery with ſingle voucher, and died without 
iſſue. | | | 

It was adjudged that the recovery did not bar the re- 
mainder, expectant on the eſtate tail, becauſe the cove- 
nant to ſtand ſeiſed had changed the eſtate tail into an 

| | eſtate 
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eſtate in fee; ſo that the perſon who ſuffered the recovery 
was not ſeiſed of the eſtate tail at the time, 

Where a perſon is tenant for life, with an intervening 
eſtate of freehold to truſtees for preſerving contingent re- 
mainders to his ſons and daughters, and an unexecuted 
remainder in tail to himſelf: a recovery with ſingle 
voucher will not bar the remainders over. | 

Thus, where Charles Meredyth being ſeiſed in fee of 
the lands in queſtion, and having one ſon, Henry, by a 
former wife, previous to his marriage with his ſecond 
wife, Judith Savage. By articles in conſideration of the 


then intended marriage, which ſoon after took effect, 


and of 1oool. marriage-portion, and of his natural affec- 
tion for his ſon, Henry, covenanted to ſtand ſeiſed of the 
ſaid premiſes, to the uſe of himſelf for life, and after his 
deceaſe to the uſe of Judith for her life, and after her de- 


_ ceaſe to the uſe. of his ſon, Henry, for life, remainder to 


the firſt and other ſons of Henry in tail male, remainder to 
the heirs of the body of Henry, remainder over. 

By indenture zripartite, between the ſaid Charles Me- 
redyth, and Henry Meredyth, his eldeſt ſon, and heir ap- 
parent, of the firit part 3 Philip Savage, and Henry Lu- 
ther, of the ſecond part, and H. Wybrants, of the third 
part. It was witneſſed, that in performance of the ſaid 
articles they the ſaid Charles and Henry covenanted, that 
Charles and Judith his wife, and Henry, would, before 
the end of Michaelmas term then next, levy a fine, and 
ſuffer a recovery of the lands comprized in the ſaid ar- 
ticles, to the uſe of Charles Meredyth for life, and after 
his deceaſe, then as to a certain part of the ſaid lands to 
Fudith Meredyth for life, for her jointure, remainder, 


after the death of Charles and Judith, to Henry for life, 
remainder to truſtees to preſerve contingent remanders, 


remainder to the firſt and other ſons of Henry in'tail male, 
remainder to his daughters in tail, remainder to the heir: 
of the body of Henry, remainder over. 

After the death of Charles Meredyth, his ſon Henry 


entered upon the lands comprized in the articles and ſet- 


tlement, and ſuffered a recovery with ſingle voucher, the 
writ of entry being brought againſt himſelf as tenant of 
the freehold who vouched over the common vouchee. 


One 


RECOVERIES, 


One of the queſtions in this caſe was, Whether this 
recovery ſuffered by Henry barred the eſtate tail of Henry, 
and the remainders over ? The Houſe of Lords direQed 
the judges to deliver their opinion upon the following 
queſtion :—** A tenant for life, remainder to truſtees to 
ec preſerve contingent remainders, remainder to his firſt 
« and every other ſon in tail male, remainder to his 
« daughters in tail general, remainder to the heirs of his 
« body, with remainders over. A. ſuffers a recovery 


& Whether this recovery is good to bar the remainders 
« expectant upon the eſtate of A? Whereupon the 


conferred with the judges preſent, delivered their unani- 
mous opinion, That the recovery with ſingle voucher did 
not bar the remainders over. And the Houſe of Lords 
decreed accordingly. | 

In the preceding caſes, if the recoveries had been 


ſuffered with double voucher, they would have been a 


good bar ; becauſe, as the tenant in tail would then have 
come in upon the voucher, he would have been barred of 
all the eſtates and intereſts which were ever in him. 


We have before ſeen, that where an eſtate is given to Ante p. 121. 


huſband and wife as joint tenants, with a remainder to 
the huſband in tail, a recovery ſuffered by the huſband 
alone, will not bar his remainder in tail, becauſe, there 
being no moieties between huſband and wife, the huſband 
is not ſeiſed of the eſtate tail during the life of his wife. 
But if, in a caſe of this kind, the huſband ſuffers a 


the huſband's eſtate tail, becauſe when he comes in as 


him. 


brought againſt the cognizee of the fine, who vouch- 
ed the huſband, and he vouched over the common vou- 
chee, and judgment was given in the uſual manner. 

The queſtion was, Whether the remainder was well 
barred by this recovery, the wife not being vouched ? 
And it was reſolved, that the recovery ſhould bar the re- 


mainder ; 


3 


„ with ſingle voucher, being himſelf tenant to the writ. 


Lord Chief Juſtice of the court of Common Pleas having 


recovery with double voucher, it will be a good bar of 
vouchee, he comes in of all the eſtates which are in 
Thus, where A. and his wife were ſeiſed of the manor Cuppledike's 


of B. to them and the heirs male of the body of the ſaid A. Caſe, 
The huſband levied a fine, and a writ of entry was 3 Rep. 5. 
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mainder; for although the huſband alone was vouched, 
and not his wife, who had a joint eſtate with him, yet 
the huſband coming in as vouchee, the recovery barred 
all the eſtates which were ever in him. 

So where A. was ſeiſed of a manor to him and his wife, 
and to the heirs male of the body of the huſband. J. 
bargained and fold the manor to a ſtranger, who ſuffered 
a common recovery, in which A. was vouched, who 
vouched over the common vouchee. It was adjudged, 
that although A. alone was vouched, and not his wife, 
yet that the eſtate tail was barred, for the reaſons given 
in the laſt caſe. | | | 

In the ſame manner, where A. who was ſeiſed in fee of 
the lands in queſtion, upon the marriage of his ſon D, 


covenanted to ſtand ſeiſed, to the uſe of himſelf for life, 


remainder to the ſaid. D. and his wife, and the heirs male 
of their bodies, remainder to D. and the heirs male of 
his body, with ſeveral remainders over. A died, and D. 
ſuffered a common recovery with double voucher, in 
which he alone was vouched, and vouched over the com- 
mon vouchee : the wife died, and afterwards D. died 
without iſſue. | 1 | 

It was agreed, iſt. That this ſettlement being made 
before marriage, when the huſhand and wife took by 
moieties, and not by intireties, the huſband had an ab- 
ſolute power over his own moiety, and therefore, as to 
the huſband's motetv, the recovery was a good bar; in 
which this caſe differs from that of Owen v. Morgan, 
where the ſettlement being made after the marriage, the 
huſband and wife took by intireties. 2dly. That this re- 
covery was no bar to the moiety of the wife, becauſe ſhe 
was not vouched. gdly. That the eſtate tail, which was 
limited to D. and his wife and the heirs male of their 
bodies, being determined, the remainder to D. in tail 
male general, and all the other remainders depending 
thereon, were abſolutely barred by the recovery; for 
when D. was vouched, and vouched over, he came in 
of all the eſtates he had, and conſequently the remainder 
in tail male'to himſelf, and all the remainders depending 
on it, were well harred. 

We have ſeen that where 5 tenant in tail levies a fine 


and dies, leaving iſſue, it is a doubtful point whether 
| ſuch 
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ſuch iſſue, by being vouched in a common recovery, I 
could bar the remainders, &c, depending on ſuch eſtate | 
tail. But if it is admitted, that where a perſon is vouch- 

ed, and vouches over, he comes in of all the eſtates and 

rights which are in him, it will follow that in a cale of | < 

this kind the remainders may be barred by a common re- | 
covery, in which the iſſue of tenant in tail comes in upon 

the voucher. | | | 

A common recovery duly ſuffered is not only a good Ehe of Re- 
bar to an eſtate tail, but is alſo a bar to all remainders coveries in 
and reverſions depending on the eſtate tail, of which a Ting Re. 

N | ; - mainders and 
common recovery is ſuffered, and to all charges and in- Reverfions. 
cumbrances created by the perſons in remainder and re- 
verſion. | e „ 

Thus, where ⸗Villiam Capel, being tenant in tail, re- Capel's Caſe, 
mainder in tail to Richard Capel, Richard Capel granted 1 Rep. 62+ 
a rent-charge of 5ol. per annum to his ſon ; afterwards 
William Capel levied a fine of his eſtate tail to two perſons, 
againſt whom a precipe was brought, who vouched Wil- 
liam Capel, and he vouched over the common vouchee, 
by which means a recovery was ſuffered of the lands. 

William Capel died without iſſue, and the queſtion was, 
Whether this rent-charge, granted by the remainder- 
man, was barred by the recovery? 

It was reſolved by all the judges, in the Exchequer 
Chamber, That this rent-charge was well barred, and 
that a common recovery, duly ſuffered by a tenant in tail, 
ſbould not only bind the remainder, and all leaſes, 
charges, and incumbrances, granted or made by the per- 
ſon in remainder, but alſo the reverſion, and all leaſes, 
charges, and incumbrances, granted or made by the per- 
ſon in reverſion ; and that there was no difference between 
a reverſion and a remainder, expectant upon an eſtate 
tail, in that reſpect. | | 
So where A. was tenant in tail, remainder to B. in fee. Cholmley's 
B. granted his remainder to a ſtranger for life, with re- Caſe. 
mainder to the queen in fee, upon condition. A. the * Rep. 8s. 
tenant in tail, ſuffered a common recovery; and the 
queſtion was, Whether the recovery barred the eſtate for 
life, and the remainder upon condition to the queen? 

It was reſolved, that the recovery not only barred the 
_ eſtate tail of A. but allo the eſtate for life in remainder, 
1 | | | although 
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although the remainder in fee was in the queen; for it 
was not within the protection of the 34 Hen. 8. c. 20. 

Rowland Morley being ſeiſed in fee, made a feoffment 
to the uſe of himſelf, and the heirs male of his body, re- 
mainder in tail to ſeveral other perſons, with a proviſo, 
that if Rowland and Edward his ſon, and Lady Elizabeth 
Morley ſhould happen to die, and there ſhould be no iſſue 
male of Rowland, that then Ann Morley ſhould have a 
rent-charge out of thoſe lands of 2000. a year, until ſhe - 
received the ſum of 20007. | 

Edward Morley, the laſt iſſue male of Rowland Morley, 
made a leaſe for 1000 years, and afterwards levied a fine 
and ſuffered a recovery, and died without iſſue. The 
queſtion was, Whether the rent- charge of 2000). a year 
limited to Ann Morley, was barred by this recovery ? 

It was argued that the rent-charge was only a contin- 
gent uſe, which was not in eſſe when the recovery was 
ſuffered 3 ſo that the recompence in value could never 
extend to it, and therefore that it ought not to be barred. 
As to Capel's caſe, it was obſerved, that the rent was 
barred, becauſe it iſſued out of the remainder in tail, 
which was barred by the recovery. But it was reſolved, 
that the rent-charge was barred by the recovery, becauſe 
all the eſtates charged with the rent were barred ; and 
that Capel's caſe ruled the preſent caſe ;. for in that caſe 
all the objections were made which aroſe in the preſent 
caſe. And Sir Matthew Hale obſerved, that about the 
9 Eliz. it was doubted whether, if a remainder for years 
were limited after an eſtate tail, it could be barred by a 
recovery ſuffered of the eſtate tail; becauſe the leaſe for 
years being only a chattel, no recompence in value could 
go to it; but it was now univerſally allowed, that ſuch a 
leaſe was barred by a recovery. 

Thus, if lands be limited! to A. for life, remainder to 
his firſt and other ſons in tail, and, for want of ſuch 
iſſue, to truſtees for 500 years; the tenant in tail in 
poſſeſſion may bar this remainder for years by a com- 
mon recovery. | £ 

A gift was made in tail, determinable on the donor's 
payment of 10: J. with a remainder over; before the day 
of - payment, the tenant in tail ſuffered a common reco- 


very, and it was adjudged, that the right of the donor to 
| 7 | the 
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the 10001. and alſo the remainder over, were well bar- 

red. | | | = 
The power of ſuffering a common recovery is one of}: Inſt. 224. b. 

thoſe privileges which is ſo inſeparably annexed to an- 1. 6 Rep. 

eſtate tail, that it cannot be reſtrained by any condition, t. ** 

limitation, proviſo, or covenant whatſoever. | | 
Thus, where C. Corbet covenanted to ſtand ſeiſed of Corbet's Caſe, 

lands to the uſe of himſelf for life, remainder to the uſe * 5 $3. 

of R. and the heirs male of his body, with divers re- Carr. Y 

mainders over. Provided that if R. or any of the heirs 6 Rep. 40. 

male of his body ſhould attempt or procure any act, or S. P. 

thing, by which any eſtate tail ſo limited ſhould be 

undone, barred, or determined, that then the uſes and 

eſtates to him limited, who ſhould ſo do, &c. ſhould 

_ ceaſe, only in reſpe& to ſuch perſon ſo attempting, in 

the ſame manner as if ſuch perſon ſo attempting Wc. 

were naturally dead ; and that then immediately in 

all ſuch caſes, the uſes of ſuch lands ſhould be to ſuch 

perſons for ſuch and the like eſtate, and in the ſame 

manner and form, and with ſuch remainders over, and 

under ſuch limitations and reſtrictions, Cc. as if ſuch 

perſon ſo attempting, &c. were naturally dead. _— 
Afterwards Corbet died, and R. the firſt tenant in tail 

ſuffered a common recovery to his own uſe. The perſon 

next in remainder entered : and upon the queſtion, whe- 

ther ſuch entry was lawful or not? The court of Com- 

mon Pleas unanimouſly agreed, that this proviſo to ceaſe 

an eſtate limited to one, and the heirs-male of his body, 

as if the tenant in tail were dead, was repugnant, . 

ble, and againſt law. For the death of tenant in tail, 

was not a ceſſer of the eſtate tail, but the death of tenant 

in tail, without iſſue of his body, was the determination 

thereof. | | | | | | 
So where lands were deviſed to ſeveral daughters ſuc- Mary Porting- 

ceſſively in tail, with a proviſe, that if any of them ſhould 107, e 

conclude and agree to or for the doing or execution of * 37 

any at, Sc. whereby the lands intailed, &c. or any +7 

eſtate or remainder thereof ſhould, by any way or means, 

be diſcontinued or aliened, or ſhould do any act or thing 

whereby the lands might not deſcend, remain, or come, 

as limited by the will, that then the perſon ſo concluding | 

and agrecing to or for the doing and execution of any | F 

ſuch act, Cc. ſhould immediately after ſuch con- 

cluſion and agreement, &c, loſe and forfeit, ſuch _ 

an 
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and benefit as ſhe and they might claim, in ſuch manner 
as ih ſhe or they had never been named in the will, and 
thenceforth the eſtate and eſtates limited to her or them 
ſhould utterly ceaſe, as fully to all intents and purpoſes as 
if ſhe or they, were dead, without heirs of their bodies. 
The firſt tenant in tail concluded, and agreed to ſuffer a 
common recovery, and ſuffered one accordingly ; the 
next in remainder claimed the eftate as forfeited; and 
contended, that if the donor could not reſtrain the re- 


covery after it was ſuffered, becauſe thereby the remainder 


was barred, yet he might reſtrain the concluſion and 
agreement to ſuffer it, to prevent the bar by the reco- 


very. | 
But it was adjudged in that caſe, that tenant in tail 


cannot be prohibited by any condition or limitation 


from ſuffering a recovery ; -and that it was abſurd to ſay 


that the recovery itſelf cannot be prohibited by any con- 
dition or limitation; and yet that the concluſion or agree- 


ment to ſuffer it may be prohibited ; and it was alfo laid 
down in the arguments in the ſame caſe ; that the levy- 
ing a fine within ſtatute 4 Hen. 7. c. 24. and 32 Hen. 8. 
c. 36. to bar the iſſue, was of the number of thoſe inci- 
dents to an eſtate tail, which could not be reſtrained by 


condition. 


But although a condition, that tenant in tail ſhall not 
ſuffer a common recovery, is void, yet it has been de- 
termined, that a covenant, not to-ſuffer a common reco- 
very, will bind the aſſets of the covenantor, 

Thus, where a perſon, in conſideration of marriage, 
ſettled lands upon himſelf for life, remainder to his in- 
tended wife for life, remainder to the heirs of his body on 
his wife to he begotten, remainder to his own right heirs, 
and covenanted wtth the truſtees, that he would not ſuffer 
any recovery to bar the limitations in the ſettlement. 

The hufband ſuffered a recovery of theſe lands, to the 
uſe of himſelf and his heirs. ; 

The Chancellor was of opinion, that the covenant did 


being preſſed, that they might be at liberty to ſuc the 
executor, and recover out of the perſonal aſſets, an iſſue 
was directed to try what the wife, and the iſſue of the 
marriage were damnified by the breach of this cove— 


Where 
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Where an heir in tail is diſinherited by a common Earl of Suf- 
recovery, and ſeeks for relief in a court of equity, the = v. How- 
recovery, together with the deeds for making a tenant to, P. wa, _ 7 
the præcipe, will be directed to be brought before à 7. 13 
Maſter, that the perſon thus barred may have an oppor- Bettiſon vr. 
tunity of inſpecting them, and of ſeeing whether any 3 Er 7. 
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CHAPTER X. 


Of the Force and Effect of a Common Recovery in 
barring other E/tates and Intereſts. 


from a fine, for it has not the power of eſtabliſh- 

ing an undoubted title after a certain number of years. 
A fine was originally adopted, as a public and ſolemn 
mode of alienation, and its effect in barring entails, aroſe 
m conſequence of a poſitive law, made ſome centuries 
afterwards. A recovery was firſt generally introduced for 
the purpoſe of barring intails only, and therefore it has 
not ſo extenſive and powerful an effect as a fine, But in 
feonſequence of the principle, that where a common re- 
covery is ſuffered, the recoveror thereby acquires a new 

eſtate in fee ſimple, it has been determined that a reco- 

very is a good bar to ſeveral other eſtates and intereſts in 

land, beſides eſtates tail. | 

Dower, G. By the Common Law, where a huſband being implead- 
Stat. Weſtm. ed had given up the land demanded to his adverſary 4. 
1 2. c. 14. plano, that is, by a regular judicial ſurrender, the juſtices, 
2. Inſt. 347. upon a writ of dower brought by the wife, would adjudge 

the wife her dower. But, where the land was loſt by de- 
fault, there was a difference of opinion; ſome juſtices 
holding that the widow was, in ſuch a caſe, intitled to 
dower; others that ſhe was not. To remove this ambi- 
3D guity, it was declared by the ſtatute of Weſtminſter 2. c. 
4 4. that a woman claiming, her dower, ſhould be heard in 
this caſe as in the former; and if it was objected to her, 

that her huſband loſt the land by judgment, ſo that the 

ought not to have any dower, and upon enquiry it was 

found to be a judgment by default ; then that the tenant 
ſhould further ſhew, what he had a right to according to 
the writ which he had firſt brought againſt the huſband; 


A Common recovery differs very much in its operation 


2 


en 
* . 
* 


4 


and 


very ſuffered by a huſband alone, wilt not bar his wife of x 


fame manner as if ſhe had joined him in levying a fine, 


join her huſband in ſuffering a common recovery of the 


eſtate tail, although there be no legal tenant to the 


RE cg TT EREES 5 x31 * 4 


and if he proved the huſband had no right, nor any one 
but himſelf, then that the judgment ſhould be gued tenen's 
recedat quietus, and quod uxor nihil capiat de date: but if 
he could not ſhew that, then that the woman ſhould have 
judgment quod recuperet dotem ſuam. _ 

It follows from theſe principles, that a common reco- 


r * ne © 


dower, but if the wife joins in ſuch recovery, it will be a 2 Rep. 74. . 
good bar to her claim of dower out of the lands compriſ- 8 | 
ed the recovery, although ſhe can have no recompence in . 
value, and the wife ſhall be ſuppoled to have joined in — 


ſuch recovery, for the ſole purpoſe of barring herſelf from 1 
claiming the dower. 5 5 
Thus, in the caſe of Fare v. Snow, it was agreed by Ante p. 113, 

all the judges, that the wife was named in the præcipe, in 
order that ſhe might be barred of her dower, for which 
purpoſe women were uſually named in recoveries, had 
againſt their huſbands. : — 

A woman may alſo bar herſelf of her jointure, by join- \ 
ing her huſband in ſuffering a common recovery, in the | 


and for the ſame reaſons. 


If a married woman having the truſt of a term in her, Incledon v. 
Northcote, 


lands out of which the term is created, ſhe will be thereby Atk. 430. 


barred of all her claim to it, for ſhe comes in by voucher, 

in privity of all eſtate legal and equitable. 5 

A common recovery ſuffered by a cęſtui que truſt in tail, Truſt Eſtates. 
who is in poſſeſhon under the truſtees, will be ſufficient 

to bar all remainders and reverſions depending on ſuch 


præcipe. 
Sit Francis North purchaſed certain lands in Eſex from North v. 
Richard Allington, who was ceſſui que truſt in tail of Champernoon, 
them, with remainders over; and had ſuffered a common 2 Chan. Ca. 
recovery: but there was no legal tenant to the præcipe, he fon v 
the freehold being in the truſtee, who were not parties to 13. 
the recovery. Et. IP. Was. gt, 
The queſtion was whether the remainders expeQant on 
the eſtate tail were barred by this recovery. 
The decree was in theſe words: „His lordſhip, upon 
long debate of the matter, on hearing what was alledged 


4 


2 Cha. Ca, 78. 
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« by the counſel on either fide, touching the ſame, de- 

„ clared that he was fully ſatisfied that the ſaid recovery 

7 did ſufficiently bar all remainders depending upon the 
< eſtate tail of Richard Allington who ſuffered the ſame ; 

it being a general rule that any legal conveyance or aſ- 

* ſurance by a ce/tui que tru/?, ſhall have the ſame effect 

& and operation upon a truſt, as it ſhould have had upon 

ce the eſtate in law, in caſe the truſtees had executed their 

< truſt ; otherwiſe truſtees by refuſing or not being capable 

© to execute their truſt, might hinder the tenant in tail 
n of that liberty, to diſpoſe of his eſtate, and bar the re- 
Beverly, * © mainders, which the law gives him as incident to his 
2 Vern. 131, © eſtate, which would be manifeſtly inconvenient, and 
S.P. ( tend to the introducing of perpetuities.” _ | 
Robinſon v. Recoveries of this kind only operate on the truſt eſtate 
1 whereof they are ſuffered, and the equitable remainders 

167. 
x Atk. 473. ex pectant thereon ; but do not affect any legal eſtate, ſo 
| ( that a legal remainder cannot be barred by any equitable 
| recovery. | | 

Salvinvy. Thus, where John Thornton being ſeiſed of the premiſes 
Thernton, for life, with remainder to his firſt ſon, Thomas, in tail, 
— Brown's remainder to his ſecond ſon, James, in tail, forfeited in 
hes. iy the rebellion in 1745. The eſtate for life being put up 
for ſale by the commiſſioners, was bought by Thomas (the 

tenant in tail) but in the name of a truſtee. Thomas, 

thus having the equitable eſtate for life of his father, and 

the legal eſtate tail, ſuffered a recovery, and ſoon after 

died, leaving iſſue a daughter, wife to the plaintiff, 


very (after the death of his father and the truſtee, in 
whom his eſtate veſted) and died, leaving two daughters, 
the defendants, who were in poſſeſſion. The bill was 
filed by Salvin, in right of his wife, for an account of 
profits, and to have the eſtate delivered up. Upon the 
hearing at the Rolls, his Honor ordered the bill te be re- 
tained for a year, with liberty for the plaintiff to try the 
validity of the recovery at law. But it was the opinion of 
Shapland v. A the court, that Thomas's eſtate for life being an equitable 
Smith, eſtate, and his eſtate tail a legal eſtate, did not enable 
Brown's Ca. him to ſuffer either a perfect legal or a perfect equitable 
in Chan. 75- recovery, and therefore the recovery ſuffered operated no- 


8.P 2 | 
4 1 thin . . 
r 5 if 


ames, the ſecond ſon, took paſſeſſion, ſuſſered a reco- 


1 


nrofſvennes uw | 


If there be a ce/turſſhve truſt for life, before the ceſſui 2 Chan. Ca, 
gue truft in tail, ſo th in caſe the legal eſtate had been 64. 
conveyed according to the truſts, the tenant in tail could 
not bar the eſtate tail by a common recovery, there the 
ceſtui que truft in tail cannot bar his eſtate tail by a reco- 
very. 3 81 85 | {of 
Weere a perſon has a power appendant, or in groſs, if auer, ap- 
he ſuffers a recovery of the lands, to which the power re- pendant, or in 
lates, it will bar and deſtroy it, becauſe the lauds are ſup- Gre. 
poſed to have been recovered by a right which is para- 
mount to that of the perſon who created the power, and 
which therefore over-reaches it. ELD 8 | 
Thus, where lands were deviſed to Bernard Melling for King v. Mel- 
life, and after his death to the iſſue of his body by a ſe- ling, 
cond wife (he having af the time of the deviſe another 2 Lev. 58. 
wife) and for default off ſuch iſſue, to John Melling, pro- Van 265; 
vided that Bernard might ſettle a jointure on his ſecond 
wife. | Y 7 T9. | 
Bernard Melling entered on the death of the deviſor, 
and, during the life of his firſt wife, ſuffered a common 
recovery, to the uſe of himſelf and his heirs, | 
lt was agreed, in the Exchequer-chamber, by all the 
judges ; 1ſt. That Bernard Melling took an eſtate tail by 
the deviſe ; and, 2d. That the dower to make a jointure 
was deſtroyed by the recover. WE: 
A ſettlement was made of lands to the uſe of A. for in 
ninety- nine years, if he ſhould ſo long live, remainder ee 
to truſtees during the life of A. to preſerve contingent re- 1 P. Wms. 
mainders, remainder over, with a power to A. to charge 777. | 
the lands with divers ſums of money. | 
A. the truſtees, and the „. in tail, joined 
in ſuffering a common recovery, and declaring new uſes 9 
thereof, wiz. to the uſe of A. for life, with remainder "2 
It was determined, that the joining of A. in making "I 
the new ſettlemement, without reſerving a power to 
charge the premiſes with the ſaid money, had deſtroyed - 
that power which A. had of charging; for the contrary 
conſtruQion would enable him to defeat his own grant. 
Powers collateral to the land are not barred by a com- Vide Fi 
mon recovery, for. the ſame reaſon that they are not bar- Kb 120g 
red by a fine, | . 
| A common 


* 
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| Conditions - A common tecovery ſuffered by a tenant in tail, bars 

collateral, all collateral conditions which ate to take place on the 
Fearn 30 determination of ſuch eſtate tail. 

Page v. Thus, where N:cholas Searle deviſed lands to his niece, 

Hayward, Mary Brant, and the heirs-male of her body, upon con- 

Pigot 176. dition, and provided ſhe intermarried, and had iſſue 

male by a perſon ſirnamed SearJe; and in default of both 

theſe conditions, he deviſed the lands to Elizabeth in the 

ſame manner. Mary Brant married one Cliff, and with 

him levied a fine; -and ſuffered a recovery of the lands in 

which ſhe and her huſband were vouched. It was ad- 

judged by the whole court; iſt. That the eſtate deviſed 

to Mary was a good eſtate in ſpecial tail; that is, to her 

and the heirs-male of her body hegotten by a Searle; 2d. 

That the words upon condition, &c. though expreſs 

words of condition ſhould be taken to be words of limita- 

tion; 3d. That the eſtate tail of Mary did not ceaſe by 

marrying a perſon whoſe name was not Searle, becauſe 

ſhe might poſſibly ſurvive her firſt huſband, and after- 

wards marry a perſon of the name of Searle; 4th. That 

if the eſtate had been deviſed to Mary, and the heirs 

male of her body, by a Searle to be begotten, provided, 

and upon condition, that if ſhe married any other perſon 

but a Searle, the eſtate ſhould go over, a common reco- 

very. ſuffered before marriage would bar the eſtate tail 

and remainders ; and the court took a difference between 

| a collateral condition, and a condition that runs with the 

1 Mcd, 108, land; for if a donor reſerves a rent with a condition to 

> Len. 28. Te-enter, a recovery will not bar it;; aliter, it the con- 

dition be to re-enter for non-payment of a ſum in groſs. 

. So where lands were deviſed to ſeveral perſons ſucceſ- 

Shickburg ſively in tail, and a clauſe was inſerted by the teſtator, 

Aſhby, that whenever the eſtates deviſed ſhould come to any ot 

4 Burt, 1929. the perſons therein named, they ſhould take upon them 
the name of W. only. $0 | 

The firſt perſon to whom the lands were deviſed in tail, 

ſuffered a common recovery of the eſtate tail, in which 

he was vouched, and vouched over, and never took the 

name of M the perſon who was next in remainder, en- 

tered for a breach of the proviſe, on account of the fir 

deviſee's not having changed his name. It was agreed 


by the whole court, that if this proviſo were conſidered 2 
| 8 aà condition, 
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2 condition, it was coblatetal and fabfequent, and was 
therefore well barred by the recovery” — 5 | 
Devereux Edgar being ſeiſed of the premiſes in queſ-q. en 
tion, deviſed them as follows: ** give and brqueath Den. Edgar 
« unto my daughter Temperance . all that my farm v. Edgar. 


« or eſtate called the Breed Farm, 
« from and after the death of my wife, to the ſaid J em- 
<< peraace my daughter, and to the heirs of her body Jaw-' 
fully begotten, and for want of 'fach heirs, to my right 
& heirs for ever. Tem, I give and bequeath unto my 
daughter Mary Edgar all that farm, &c.'to have and 
< to hold to the ſaid Mary, and to the heirs of her body 
«« lawfully to be begotten, and herein my mind and 
* will is further declared, that in caſe either of my ſaid 
daughters, Temperance or Mary ſhall happen to die, or 
« depart this life, ſingle, married, or widows, not Teay- 
u ing children or child living at their deceaſe legally bes 

1 potten, that then her gift, legacy, or bequeſt herein, 
« of eſtate given her by this my will, ſhall be entirely 
void as to inheritance of heirs, and of none effect ; 
s and the eſtate ſo given her, ſo dying without heirs of 
% her body, ſhall deſcend and go to my heir male and 


his heirs male.” Mary Edgar ſuffered a recovery of 


the premiſes in queſtion, to the uſe of herfelf in ſee, 
and afterwards died unmarried. 1 265 


The queſtion was, Whether the recovery ſuffered by Fs 


Mary Edgar barred the limitation over? 

Lord Mangield ſaid, the validity of the recovery ſuf- 
fered by Mary depended upon whether ſhe was tenant in 
tail, or tenant for life of the eſtate thus deviſed to her. 
Now the eſtate was given to her and the þeirs of her body, 
which was an eſtate tail: nevertheleſs. the intention of 
the teftator might reftrain that eſtate of inheritanee, and 
confine it to an eſtate for-life only; and although it was 


inſiſted, that the teſtator had reſtrained the eſtate of in- 


heritanee during her life, yet he had only reſtrained it 
upon future contingencies, the firft of which was the 
event of her own death; but until that contingency hap- 
pened, the inheritance was in her. The ſecond was 
upon her leaving no children. It was manifeſt that the 
intention of the teſtator was, to prevent a common reco- 
very being ſuffered ; but where a teſtator intends that 
which by the law he cannot do, the law will not allow his 

| | | intention 


to hold the ſame Cowper 


379 · 


Fearn 314. 


Whyte v. 


Weſt. Cro- 


Eliz. 792. 


2 Lev. 30. 
1 Mod. 109 · 
Pigot, 139. 


Contingent 
Remainders. 


Plunkett v. 


Holmes. 


1 Lev. 11. 


Sir T. Ray, 


28. 


Gilb. Uſes, 


133. 


Loddington 


v. Kime. 


1 IL. Raym. 


203. 


Salk. 224. 
3 Lev. 431. 
Fearne 282. 


RECOVERIES. © 


intention to take effect. If, therefore, Mary Edgar was 
tenant in tail to the hour of her death, nothing was ſo 
clear as that all conditions limited upon ſuch an eſtate 
tail, were avoided by the common recovery which had 
been ſuffered; and the court were of opinion, that Mary 
took an eſtate tail by the deviſe. 1 Bi | 

Although a common recovery ſuffered by a tenant in 
tail bars all collateral conditions ſubſequent, and limita- 
tions over ; yet a common recovery has this operation 


only when ſuffered by a tenant in tail; for a recovery 


ſuffered by a tenant in fee fimple will not bar an execu- 
tory eſtate, conditional limitation, or collateral condition, 
as will be ſhewn in a ſubſequent chapter. 
If a gift in tail be made, rendering a rent, and the 
tenant in tail ſuffers a. recovery, it will not bar the rent, 
which will ſtill remain as a collateral charge on the land 
diſtrainable of common right; for ſince the tenant in 
tail took the land ſubjeR to that charge by the original 
donation, the recoveror who claims under him can only 
have the eſtate in the ſame manner as he who ſuffered the 
recovery had it. But it is obſervable, that if there had 
been a condition of re-entry, on the non-payment of the 
rent, it would have been deſtroyed. 5 
A common recovery bars all contingent remainders de- 
pending on the eſtate whereof the recovery is ſuffered, 
becauſe the recovery deſtroys the particular eſtate on 
which the contingent remainders depend. 5 
Thus where a perſon deviſed lands to his eldeſt ſon 
Thomas for life, and if he died without iſſue living at the 


time of his death, then he deviſed the land to another 


ſon and his heirs ; but if Thomas had iſſue living at the 
time of his death, that then the fee ſhould remain to the 
right heirs of Thomas for ever. Thomas entered upon the 
death of his father, and ſuffered a common recovery, and 
afterwards died without iſſue. 11 

It was reſolved, that Thomas was tenant for life, with a 
contingent remainder in fee to his right heirs, and that 
the contingent remainder was deſtroyed by the recovery. 

So where lands were deviſed to 4. for life, without im- 
peachment of waſte; and in caſe he ſhould have any iſſue 
male, then to ſuch iſſue male, and his heirs for ever, 
and if he ſhould die without iſſue male, then to B. and 


his heirs for ever. A. entered, ſuffered a common reco- 
; | very, 


— oc .E _ 


very, and died without iſſue; and it was held, that the 

remainder over being contingent, were barred by the re- 

covery. | | | 
Another caſe. aroſe on this will, in which the ſame Carter v. 

point was determined by the Houſe of Lords. And in Barnatdiſten. 


1 P. W. 3. 
2 Brown 1 


the caſes of Doe ex dem. Brown v. Holm, 3 Wi ſon's Re- 
ports, 237. and Goodright v. Dunham, Douglus 204. this 
doctrine is confirmed. | 
A common recovery ſuffered after an erroneous fine, Writ of Error. 
will bar the iſſue in tail from bringing a writ of error to | 
reverſe the fine, and even an erroneous recovery will bar a 
writ of error to reverſe a fine until the recovery is reverſ- 
ed, becauſe a common recovery with voucher bars every 
kind of right which the vouchee or his heirs can have to 
the land; but a void recovery is no bar. 
Thus where R. Barton, being tenant in tail, levied an Barton v. 
erroneous. fine, and afterwards a writ of entry was Lever, Cro. 
brought againſt the cognizee, who appeared and vouched Eliz. 388. 
over R. Barton, and he vouched over the common 
vouchee. After the death of R. Barton, the iſſue in tail 
brought a writ of error to reverſe the fine, to which the 
recovery was pleaded in bar, And it was reſolved, that 
| when tenant in tail levies an erroneous fine, he hath yet 
a right to the land, which by his entry into the warranty, 
and recovering thereby an intended recompence in value, 
is barred. For although tenant in tail cannot by deed 
releaſe errors to bar the iſſue in tail, yet as by fine or re- 
covery he may bar the eſtate tail itſelf, ſo may he bar the 
writ of error; and when he enters into the warranty and 
vouches over, and hath recompence, he is in by his war- 
ranty of all eſtates, and the recompence in value is a ſuf- 
ficient bar to all eſtates and rights which he had in him, 


* 


* 
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CHAPTER XL 


What Perſons » {E/tates, and Intereft, are not barred 
: by @ common Recovery, 


O perſons are barred by a common recovery but 
thoſe who are parties to it, and the iſſue in tail, 
the remainder- men, and reverſioners. + RL” 
1 Thus if lands are given to a huſband and wife, and the 
$9 25% heirs of the body of the huſband, remainder over, and 
the huſband alone ſuffers a common recovery, ſuch. reco- 
very will bar the eſtate tail, and the remainder over 
but it will not bar the wife's eſtate, becauſe ſhe is not a 
party to it. . 6 | 
Fla No eſtates or intereſts are barred by a common reco- 
Hates pre- n a | . . 
dedent ts thag very, but thoſe which are ſubſequent in point of limi- 
of which the tation to the eſtate of which the recovery is ſuffered; 
Recovery is for all intereſts precedent remain as they were be- 
Sufered. fore. 55 | 
: Thus, although a recovery be a good bar to a remain- 
Pigot 137. der for years limited, to commence after the determina- 
tion of an eſtate tail; yet if ſuch term be limited to ariſe 
before the eſtate tail, it will not be barred by a recovery 
ſuffered of the eſtate tail. 1 . 

W A. being tenant for life, remainder to B. in tail, B. 
Lake made a leaſe for years, to commence after the death of 
Cro. Eliz. 718. the tenant for life. The tenant for life afterwards ſuffer- 
Dyer 51. b. ed a common recovery, in which the remainder- man in 
13 tail was vouched: and it was determined that the term 
* for years was not barred by the recovery, but that the 

leſſee might falſify it. 3 | | 
OO If a perſon is tenant for life, with remainder to truſtees ' 
nos. to preſerve contingent remainders, remainder to his firſt 
and other ſons in tail male, remainder to his daughters 
as tenants in common in tail, remainder over: and hav- 
ing a daughter, he joins with her in ſuffering a common 
; recovery, 


Perſons who 
are not Par- 
ties. 
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recovery, it will be good againſt the tenant for life, and 
his daughter, and the remainder-man : but the eſtates- 
tail limited to the firſt and other ſons, being prior to the 


eſtate of the daughter, and being ſupported by the limita- 


tion to the truſtees, will not be affected by the recovery. , | 
A common recovery does not bar an exccutory deviſe, ror 
unleſs the perſon to whom the executory deviſe is given, Fearne 306. 


comes in as a vouche. 70 | , 
Thus, where there was a deviſe to Thomas Brown and 
his heirs 5 and if Thomas ſhould die without iſſue, living 


Iilliam his brother, then that William ſhould have the p 


lands, to him and his heirs, _ 

Thomas entered upon the lands thus deviſed, and ſuffer- 
ed a common recovery of them. _ | | 

Thomas afterwards died without iſſue, in the life-time 
of his brother William; and one of the queſtions in this 
| Caſe was, whether this executory deviſe to William was 

| barred by the recovery. p BE: 

All the judges (except Doddriuge) held, that this reco- 

very did not bar the executory deviſe to William; for the 


perſon who ſuffered the recovery had an eſtate in fee 


ſimple, and William had but a poſſibility ; ſo that no re- 
covery in value could poſſibly extend to his eſtate, unleſs 
he had been a party, by coming in as a vouchee ; in 
Which caſe, it was agreed, he would haye been barred, 


becauſe, by entering into the warranty, his poſhbility 


would have been deſtroyed. - r 
Although remainders or reverſions veſted in the crown, 

exped ant on eſtates tail, which were in the poſſeſſion of 

private perſons, could not be barred by a fine or recovery, 


Pigot 134. 
Pells v. 
rownsg 


ro. Jac. 590. 
alm. 131. 


Eflates Tail 
of the Gift of 


the Crown. 


yet the eſtates tail, on which ſuch remainders or reverſions Fines p. 141. 


depended, might be barred; But by a clauſe in the ſta- 
tute in 32 Hen. g. it was enaQed that, the ſtatute ſhould 
not extend to any eſtate tail, whereof the. reverfion was 


Neale v. 
Wilding. 

1 Will. R. | 
275. 


in the crown, and by the ſtatute 34 & 35 Hen. 8. c. 20. Plow. 353. 


it was enaQed, “that no feigned recovery ſuffered by 
« any tenant in tail of lands, whereof the reverſion or 
«© remainder ſheuld be in the king, ſhould bind or eon- 
*« clude the heirs in tail, but the ſaid heirs in tail might 


©* enter and enjoy the lands, the ſaid recovery, or any 
“thing or things hereafter to be had, done, or ſuffered 


The 


to the contrary notwithſtanding.” 


1 Inſt, 372. b. 


— 
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The object and intention of theſe acts was, to perpe- 
tuate in families, thoſe eſtates which were given, or pro- 
cured to be given to them by the crown, as a reward for 
ſome eminent ſervices, that they might be a perpetuai 
teſtimony of the munificence of the crown, and an in- 
ducement to thoſe families, to perſevere in that loyalty 
which was the original cauſe of the gift: ſo that now 
whenever a perſon is tenant in tail of the gift of the 
crown, and the ultimate reverſion in fee continues veſted 
in the crown, neither a fine or recovery, levied or ſuffer- 
ed of ſuch eſtate tail, will bar the ile in tail, the re- 
mainder-men, or the reverſion which is veſted in the 
crown. | os 

Sir Edward Coke has obſerved, that in the conſtruction 
of theſe ſtatutes, the judges have laid down the ten fol- 
lowing rules: „ | 

© 1ſt. That the eſtate tail muſt be created by a king, 
«© and not by any ſubject, albeit the king be his heir to 
the reverſion, for the preamble ſpeaks of gifts made 
£ to ſubjects, and none can have ſubjects but the king; 
& and alſo in the preamble it is ſaid (for ſervice done to 
tc the kings of the realm) and the body of the act refer- 
& reth to the preamble, and therefore if the Duke of 
* Lancaſter had made a gift in tail, and the reverſion de- 
4 ſcended to the king, yet was not that eſtate tail re- 
cc ſtained 1 ſtatute, and ſo of the like. | 

4% 2dly. If the king grant over the reverſion, then 2 


« recovery ſuffered will bar the eſtate tail, becauſe the 


king had no reverſion at the time of the recovery. 
6s 77 If the king make a gift in tail, the remainder 
in tail, or grant the reverſion in tail, keeping the re- 
verſion in the erown, a recovery againſt tenant in tail 
in poſſeſſion, ſhaſl neither bar the eſtate tail in poſſeſ- 
„ fion by the expreſs purview of the ſtatute, nor, by con- 
ſequence, the eſtate in remainder or reverſion, fer 
that the reverſion or remainder cannot be barred, but 
where the eſtate tail in poſſeſſion, is barred. | 
« 4thly. If a ſubject make a gift in tail, the remain- 
«c der to the king in fee, albeit the words of the ſtatute 
4 he 1 the reverſion or remainder of the ſame, 
«© &c.) yet ſeeing the eſtate in tail was not created by a 
« king, as hath been ſaid, the eſtate tail may be barred 
“by a common recovery. 


4 Sthly. If 


as 
* 
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6 5thly Tf Prince Henry, ſon of Henry the Seventh, | 


had made a gift in tail, the remainder to Henry the 
Seventh in fee, which remainder, by the death of 


Henry the_ Seventh, had deſcended to Henry the 


Eighth, ſo as he had the remainder by deſcent, yet 
might tenant in tail, for the cauſe aforeſaid, bar the 


eſtate tail by a common recovery. „ 
e 6thly. The word (remainder) in the ſtatute, is no 


vain word, for the words of the preamble be, the 
king hath given or granted, or otherwiſe provided to 
his ſervants and ſubjets. The word (reverſion) in 
the body of the act, hath reference to theſe words, 


(given or granted) and (remainder) hath reference to 


theſe words (otherwiſe provided) as if the king, in 
conſideration of money, or of aſſurance of land, or 


for other conſideration by way of proviſion, procure a 


ſubject, by deed indented and inrolled, to make a gift 
in tail to one of his ſervant and ſubjects, for recom- 
pence of ſervice or other conſideration, the remainder 
to the king in fee, and all this appear of record; this 


is a good proviſion within the ſtatute, and the tenant 


in tail cannot by a common recovery bar the eſtate 


tail; ſo it is if the remainder be limited to the king in 
tail; but if the remainder be limited to the king for 


years, or for life, that is no ſuch remainder as it is in- 
tended by the ſtatute, becauſe it is of no remainder of 
continuance, as it ought to be, as it appeareth by the 


preamble, and it ought to have ſome affinity with a re- 


verſion. where with it is joined, 
« athly. Where a common recovery cannot bar the 
eſtate tail by force of the ſaid ſtatute, there a fine le- 


vied in fee, in tail, for lives, or years, with procla- 
mations according to the ſtatutes, ſhall not bar the 


eſtate tail, or the iſſue in tail, where the reverſion or 
remainder is in the king, as is aforeſaid, by reaſon of 
theſe words in the ſaid aq (the ſaid recovery, or any 
thing or things hereafter to be had, done, or ſuffered, 


by or againſt any ſuch tenant in tail to the contrary 


notwithſtanding, which words include a fine levied by 
ſuch a donee, and reſtraineth the ſame. 


“ 8thly. But where a common recovery ſhall bar the 
eſtate tail, notwithſtanding that ſtatute, there a fine 


with proclamation ſhall bar the ſame alſo. 
| « gthly. Where 
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“ privy to the act, be it by doing or ſuffering that which 


« bindthe tenant in tail, becauſe he is not party or pri- 
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es gthly. Where the faid latter words of the ſtatute be 
& (had, done, or ſuffered by the tenant in tail) the ſenſe 
“ and conſtruction is, where tenant in tail is party or 


ce ſhould work the bar, and not by mere permiſſion, he 
« being a ftranger to rhe act, as if tenant in tail of the 
« gift of the king, the reverfion to the king expectant, 
ec is diflciſed, and the diſſeiſor levy a fine, and five years 
« paſs, this ſhall bar the eſtate tail (a); and ſo if a col. 
« lateral anceſtor of the donee releaſe with warranty, 
“ and the donee ſuffer the warranty to deſcend without 
« any entry made in the life of the anceſtor, this ſhall 


ec yy to any act, either done or ſuffered by or againſt 


4 xothly. Albeit, the preamble of the ſtatute extend 
« only to gifts in tail, made by the kings of England be- 
& fore the act, (viz. hath given and granted, &c.) and 
te the body of the act referred to the preamble (viz. that 
&* no ſuch feigned recovery hereafter to he had againſt 
“ ſuch tenant in tail) ſo as this word (ſuch) ſhalk be 
tc taken for ſuch in equal miſchief, or in like caſe; and 
« by divers parts of the act, it appeareth that the makers 
* of the act intended to extend it to future gifts, and fo 
« js the law taken at this day, without queſtion.” | 

As theſe ſtatutes deprive tenants in tail of the gift of 
the crown of all power of alienation, the judges have 
conſtrued them ſtrictly; and it is obſervable that an eſtate 
tail of this kind is now the only perpetuity which can 
poſſibly be created. | 1 

It was formerly uſed for perſons who were ſeiſed of 
eſtates tail of this kind, to procure the conſent of the 
crown to alienate them, which was commonly effected 
in this manner; the crown conveyed the reverfion to a 


(a) The only authority quoted by Sir Edw. Coke, in ſupport of 
this poſition, is the caſe of Stratſield v. Dower, Trin. 39 Eliz. 
which is reported in 1 Cro. 596, 612. but no judgment was given on 
this point, and Juſtice Vulmſtey obſerved, that if ſuch a doctrine 
were admitted, it would be a common miſchief, for then tenants in 
tail of the gift of the crown might get themſelves diſſeiſed, in 
which caſe a fine levied by the diſſeiſor, would bar the iſſue, Vid 


I Sid. 166. 1 Roll. Rep. 1741. | 
ſubject, 
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ſubject, either in truſt for itſelf, or for the tenant in tail, 
by which means a fine or recovery was a good bar of the 
eſtate tail, accotding to the ſecond rule laid down by Sir | 
Edward Cote. e | = | | 
Thus it was held by: alt the judges, that if the king Earl ef Chef- 
made a gift in tail, reſerving the reverſion to himſelf, terfield's Caſe, 
and afterwards permitted the tenant in tail to ſuffer a Hard: 499- 
common recovery by granting the reverſion to a ſtranger, | 
| in truſt, to reconvey it after the recovery was ſuffered, 
it would bar both the eſtate tail and the reverſion, be- 
cauſe the re verſion was once ſevered from the crown, by 
which means the privity of eſtate was. deſtroyed ; for the 
intention of the ſtatute was only to reſtrain common re- 
coverics, where the reverſion always continued in the 
crown without any alteration. 
Since the ſtatute 1 Ann, ft. I. c. 7. f. 5- this mode of 
evading. theſe acts is effectually prevented, the crown 
being reſtrained: by that ſtatute from alienating its poſ- 
ſoſſions for a greater eſtate: than three lives, or twenty - 
one years. | 
No alteration in the limitations of an eſtate tail where- 
of the reverſion continues in the crown, will enable 
the tenant in tail to bar his iſſue or the reverſion. 
Thus in the caſe of the Earl of Derby, one of the Murrey ex 
11 Whether an eſtate tail, granted by dem. Earl of 
c 


bard 3. to the Derby family, as a reward tor ſervices, —_ ad 


which by a private act of the gth Fac. 1. was limited to Price. 
the heirs male of the family, in a different manner from T. Raym. 
that in which it had been limited by the letters patent, the 260- 


! 5 f 11: Pollexf. 495. 
reverſion (till continuing in the crown, was within the 322 


ote ction of theſe ſtatutes? And the majority of the Sir T. jones 

judges in the Exchequer Chamber were of opinion, that, 237. 
notwithſtanding the alterations made by the private act of 1 Wilſon 
parliament, as they were all within the compaſs of the Rep. 275. 
old intail, and as the reverſion ſtill continued in the 

crown, the eſtate was within the protection of the 34 

and 35 Hen 8. | be: 80 | 

If a perſon conveys lands to the crown, with an intent 

that the crown ſhould reconvey them to the perſon in 

tail, reſerving the ultimate reverſion to the crown, ſuch 

an eſtate wilt not be within the protection of theſe ſta- 


tutes. | 
Thus 
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Johnſon ex - Thus where William Earl of Derby conveyed lands to 
_ _ of truſtees, to the intent that they ſhould convey the ſame to 
uf or Den queen Elizabeth, her heirs and ſucceſſors, that the Earl 


Earl of Derb. 


Pigot 201. a : | ; 
11 Mod. 304. ſame lands, to him and the heirs male of his body, leav- 


of Derby might accept of a grant from the crown of the 


ing the ultimate reverſion in the crown, which was ac- 


cordingly done. 852 | 
It was determined, that this eſtate tail was not within 
the protection of thole ſtatutes, it being a fraudulent con- 
trivance to create a perpetuity. | . 
No eſtate tail granted by the crown, will fall under 
the protection of theſe ſtatutes, unleſs the grant appears 
to have been made as a reward for ſervices. 


. Thus where it was found by ſpecial verdict, that one 


Sewell Villiam Dexter, being tenant in fee of the premiſes, en- 
x Black. R. feoffed Henry Earl of Derby, afterwards king Henry 4. to 
654. hold to him and his heirs. Afterwards the king by let- 


- * 2223+ ters patent under the duchy ſeal of Lancafter, 7 Hen. 4. 


reciting the ſaid feoffment, and that Margaret the wife of 
John Milton was grand-daughter and heir of William 
Dexter, and that Milton and his wife had petitioned the 
king to be fully re -· enfeoffed thereof; nous voulantz cele 
partie ſoit fait, ceo que ley, bone foy, & conſcience demandent, 
have of our eſpecial grace, given and granted to the ſaid 
ae Milton and Margaret his wife, and the heirs of the 
ody of the ſaid Margaret, the ſaid premiſes, to be 
holden as of the king and his heirs, dukes of Lancaſter, 
as of the duchy of Lancaſter in chief for ever, with re- 
verſion to the king and his heirs, dukes of Lancaſter, on 
failure of iſſue of the ſaid Margaret. | 
The queſtion was, Whether the intail created by the 
letters patent of Hen. 4. with the reverſion to the king in 
fee, was, under all its circumſtances, ſuch an eſtate tail 
as was protected from being barred by a common reco- 
very, by virtue of the ſtatute 34 Hen. 8. c. 20? 

t was inſiſted for the plaintiff, 1ſt. That no eſtate was 
intended to be protected by the ſtatute but ſuch as had 
been given or provided by the king in reward of ſome ſpe- 
cial ſervices, becauſe the preamble of the a& ſpeaks only 
of eſtates granted upon ſuch conſiderations. 2d, That 
this grant appeared upon the face of it, to be merely a 
reſtitution of what belongedof right to the grantees ; an 
act of juſtice, and not of bounty in the king; ceo que = 

| N ne 


ig 5 0 on OE 
R EjC,O: V-BR1:®S. 


bone foy, & conſcience demandent ; for which, purpoſe, it 
m lr her t at a legal title fobbtcd in the 
_ grantees, paramount to. the title of king Henry 4. by 
means of ſome condition or  defeazance annexed to 
William Dexter's feoffment to the Earl of Derby, or-that 
Dexter and his heirs had an equitable right, and that 
king Henry 4. when Earl of Derby, was merely a feoffee 
bal... ee dee 

Jo this it was anſwered for the defendant, iſt. That 
jf the words of an enacting clauſe. are wider and more 
extenſive than the preamble, the preamble ſhall not nar- 
row and confine them; that though the principal pur- 
view of the act was, to protect ſuch eſtates tail as 
were granted for ſervices done, yet this was not the only 
reaſon. . The diminution. of the king's feodal rights was 
alſo. expreſsly alledged as another reaſon, which would 
happen oftener by, cutting. off intails, and thereby pre- 
venting infancies and wardſhips. That if ſervices were 
indiſpenſably neceſſary to bring a grant within the pro- 
tection of the ſtatute, the law would at this diſtance of 


time preſume them. That in the ſtatute of fines, 32 
Hen. 8. c. 36. there is the ſame protection of eſtates tall, 


the reverſion of which is in the crown, and in pari ma- 
teria both ſtatutes ſhould. be uniformly conſtrued ; that in 
1 And. 140. and 1 Infl. 373. where this ſtatute is fully 
explained, not a word appears, to prove that ſervices 
mult be ſtated in the grant. | 


2d. That an intail which had laſted three hundred and 


fixty years under the protection of this ſtatute, ought not 
now to be ſhaken by preſumptions and conjeQures. Its 
having been ſo long unbarred, gives a preſumption that 
the owners knew it was unbarrable. The firſt attempt to 
alter the intail was in 1652, when there was no king in 
being, and all the crown lands, as well in reverſion as in 
poſſeſſion, were veſted in truſtees for ſale ; and if the re- 
verſion is once out of the crown, the protection is gone. 
3d. That there was no ground to ſuppoſe a condition 
or defeazance annexed, to Dexter's feoffment ; as the 
feoffment is recited, and no mention made of .any defea- 
zance or condition. 5 V 
gil. That ſuppoſing the Earl of Derby a feoffee to 


uſes, which was not proved, ſtill the grant of Henry 4. 


was free and gratuitous ; for as the law of uſes then ſtood, 
Vor. II. * | before 


4 
_ . 
—_— 
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before the ſtatute 1 Rich, 3. c. 7 if the king alen a 


private man, was ſeiſed to an uſe, upon the aſſumption 
of the crown, the uſe was extinguiſhed, and the king be- 
came abſolute owner of the eſtate. To re-grant it to the 
feoffor might be generous and honourable, but was (legal- 
ly ſpeaking) gratuitous. But it could not be the execy- 
tion of a uſe, becauſe the king only grants an eſtate tail 
reſerving the fee to himſelf ; makes it a tenure in . 
and to be holden of the duchy of Lancaſter, which is 
quite incompatible with the idea of the Earl of Derbys 
heing merely a feoffee to uſes which muſt have been exe- 
cuted in the ſame plight, as when the original feoffment 
was made. : 1 ene e 


Lord Mansfield. —** It is certain that the preamble of a 
<< ſtatute cannot reſtrain the enacting part of it, where 
« the enacting part is clearly larger than the preamble. 
„ But in this caſe, the eſtates mentioned in the enaQ- 
ing part, clearly refer to thoſe in the preamble, by the 
% word ſuch, which runs through the whole. It muſt 
therefore be admitted, that, in order to obtain the pro- 
i tection of the ſtatute of Hen. 8. the eſtate tail muſt be 
„of the gift or proviſion of the king, by way of reward. 
« As for the ſervices, which are the confideration of ſuch 
« pift, theſe muſt, at a diſtance, of time, be preſumed, 
s and need not be proved. To take it ont of the ſtatute, 
«« you muſt ſhew that it is not of the gift, or proviſion of 
c the king, And, in the preſent caſe, it is plainly not 
*« ſo upon the face of it. The petition is founded upon 
« no other conſideration, than that Elizabeth Milton was 
„ couſin and heir of Dexter, who infeoffed the Earl of 
4% Derby. No merits are mentioned, notwithſtanding 
the ſtatute 4 Hen. 4. c. 4. was then recent. The king 
„ himſelf ſtates, that he was bound to make the grant 
«* by la, good faith, and conſcience. What the circum- 
“ ſtances of the fact were, cannot now be diſcovered; 
« whether a defeazance, a condition, or an uſe, or any 
« thing elſe, Nor is it material to know. It is enough, 
that the king has recited generally, that he was bound 
„ to do it. It cannot — be a gift. As to the ob- 
«c jeQion, that the king granted only a particular eſtate, 
and kept back the fee, that might be all he was bound 
to do. Nor can we reaſon very concluſively from the 
conduct of ſuch a prince as Henry the Fourth. - 
| | « might 
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4c might poſſibly do only half juſtice. Such things have 
1 —— ag later 3 Lord Angleſey, after the 
« Reſtoration, was obliged to reſtore the eſtates he 

„ had got during the rebellion in Ireland; yet many of 
cc the poor owners were glad to compound, and take leaſes 
<« for 99 years, inſtead of the fee. Upon the whole, as 
<< the eſtate was not of the king's gift, I think it not within 
de the protection of the ſtatute, and therefore the reco- 
Mr. Juſtice Yates was of the ſame opinion, and ſaid, 

the court would not ſtretch to enlarge the interpretation 

of a ſtatute, which prohibits the natural right of aliena- 

tion by tenant in tail. | 

By the ſtatute 21 Hen. 8. c. 15. it is enacted, that no Terms for 

term for years, nor eſtate held by ſtatute merchant ſtaple, Tears, Cc. 


or elegit, ſhall de barred by a common recovery. 
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Of ſome other Effect of a Common Recovery, 


3 COMMON Recovery ſuffered by a tenant for 
Firtoiture of LA life, without the concurrence of the ' perſon in 
an Eftate for remainder or reverſion, operates as a forfeiture of his 


Life. eſtate for life, in the ſame manner as if he had levied a 
P 8 fine, or made a feoffment in fe. e 810; 
8 4 This doctrine was deduced from the Common Law; 


for if a demandant in a real action recovered againſt a 
x Inſt. 252+ a. tenant for life by default, or nient-dedire, or by - pleading 
covenouſly, to the diſheriſon of the perſon in reverſion, 
the tenant for life forfeited his eſtate : for he was entruſt- 
ed with the freehold, and was to anſwer the præcipes of 
ſtrangers, and defend his own, as well as the reverfioner's 
eſtate; ſo that when he gave way to the demandant's 
action, or vouched a ſtranger, he admitted the reverſion 
to be in ſuch demandant or ſtranger, and conſequent]y 
denied the tenure of the reverſioner, which was a for- 

feiture. i | 1 
Eftoppel. The judgment in a common recovery being of equal 
Pigot 123. force with a judgment obtained in an adverſary ſuit, wil 
Ante p. 49 operate as an eſtoppel againſt all thoſe who are parties to 
| it, and conclude them from averring any thing againſt 
| it. But a common recovery, when ſuffered of an eſtate 
10 Mod. 45. tail, will not operate as an eſtoppel againſt the iſſue in 

tail, the remainder-men, or reverfioner. 

| Gives a new Where a common recovery is ſuffered of an eſtate tail, 
Eflate. the recoveror acquires an abſolute eſtate in fee ſimple, de- 
rived out of the eſtate tail ; ſo that if a tenant in tail by 
purchaſe, under a marriage-ſettlement made by his an- 
ceſtor ex parte materna, with the reverſion in fee by de. 
ſcent ex parte materna, ſuffers a common to the uſe of 
himſelf in fee, this eſtate will deſcend to his heirs gene- 
ral ex parte paterna ; for the recovery does not let in the 
reverſion in fee, but a new eſtate is thereby acquired by 

' purchaſe; which is totally different from the old eſtate 


tail. 
Thus 


 ſcendible'to the heirs ex parte paterna. 
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Thus where John Treghnuell, being ſeiſed in fee of the Martin ex | 


lands in queſtion; upon the marriage of Mary his eldeſt dem. | 
— with Francis Zarah by indenture executed in by — 
the year 1680, covenanted to levy a fine, and ſuffet a re- 1 Stra. 1179, 
covery to the uſe of himſelf for life, "remainder to Francis 1 Wilſ. 
Luttril! for life, remainder to his daughter Mary for life, Rep. 66. 
remainder to the firſt and other ſons of the ſaid Mary by 

the ſaid Francis Luttrell, remainder to the firſt and other 


ſons of the ſaid Mary : by any other huſband, with re. 


mainder to his own' right heirs in fe. | 
A fine was levied; and a recovery ſuffered, to the uſes 
of this indenture,/ 0 nt, es, 
On the death of Francis Luttrell, without ifſue male, 
the ſaid” Mary, married Sir Jacob Banks,” and had iſſue 
by him a ſon named Jacob, who, on the death of his 
father and mother became ſeiſed of an eſtate tail, in the 
faid premiſes and of the reverſion in fee, ex parte materna, 
and in the year 3725, ſuffered a common recovery in the 
uſual form, having by a deed of bargain and ſale inrolled, 
made a tenant to the præripe, and declared by the ſame 


deed, that ſuch recovery ſhould be and enure to the uſe of 
himſelf and his heirs,” and died without iſſue. Upon the 


death of Jacob Bani, John Strachan entered into the 
lands in queſtion, as heir ex parts'paterna,' and Thomas 
Tregonwell brought an ejectment againſt him, claiming 
thoſe lands as heir to'the ſaid acm Banks, ex parte na- 
terna . rte 10 980 e rote arte vii 

The queſtion was, whether this recovery did or did 
— * as a new purchaſe, and thereby alter the de- 
Jcent'r E 194 HE 7 ; : 

The court of King's Bench were of opinion, that this 
recovery altered the nature of the eſtate, and made it de- 

A writ of error was brought from this judgment in the +.» 
Houſe of Lords, and on behalf of the plaintiff in error, N N _ * „ 
whio' claimed ex parte materna, it was argued, that the —_ 
rule of law is clear, that the eſtate of one dying ſeiſed by 
deſcent ex parte materna, can deſcend to none but the heir 
ex parte materna, it being founded on natural juſtice, that 
an eſtate ſhould go to the blood and family from whence 
it came, where the owner himſelf has not thought fit to 


give it away from them: that this eſtate was — 


the inheritance of Jacob Banks's mother and her anceſ- 
| | | | tors ; 


150. 


* C 0 VER 1E 8. 


tors; and therefore, if there had been no interruption in 
the courſe of deſcent, it muſt now deſcend to the plaintiff: 
that the only interruptions inſiſted on were the ſettlement 
of 1680, and the recovery and deed of uſes in 1725. As 
to the former it was only a temporary interruption of the 
poſſeſſion, by the particular or partial eſtates carved out 
of the fee, the inheritance being till left to deſcend ex 

arte materna; and whenever thoſe particular eſtates 
ſhould determine, whether by the death of the parties, or 
by bar or extinguiſhment of them, the poſſeſſion would 
return to the old inheritance again: and as to the latter, 
the recovery and deed of uſes only determined, and barred 
the particular eſtates, and conſequently let the fee into 
poſſeſſion, in the ſame condition and quality as when in 
reverſion, and therefore could not alter the nature of the 
antient uſe, or the deſcendible quality of it: that this is 


clearly the caſe where a fine is levied by tenant in tail, 


who has the reverſion in fee in himſelf, it having been 
ſettled, that ſuch a fine extinguiſhes the eſtate tail, and 
lets the old reverſion into poſſeſſion; nor is there an 
material difference between a fine and recovery; for, io 
far as their reſpective powers reach, they are both uni- 
verſally held to be bars of the particular eſtates and con- 
veyances of their own inheritance in fee. | 

It is objeQed, that a recovery not only bars the eſtate 
tail but the remainders alſo. But that di ſt inction is to- 
tally immaterial, becauſe it affects only the extent of the 
bar or extinguiſhment, not the manner in which thoſe 
inſtruments operate; it proves the recovery to be a bar or 
extinguiſhment of the eſtates tail, both in poſſeſſion and 
remainder, but does not prove it to be leſs a bar or ex- 
tinguiſhment of either; and the bar or extinguiſhment of 
both, by the recovery, as much lets in the reverſion in 
fee after both, as a bar or extinguiſhment, by the fine of 
one, lets in the reverſion in fee dependent on that one 
only: that this diſlinQion could not be applicable to the 
caſe of a recovery by tenant in tail, with an immediate 
reverſion in fee in himſelf; and it would be extremely 
difficult to maintain, that in ſuch a caſe the uſe would be 
the old one, and go ex parte materna; but that in the 
Preſent caſe, it was a new one, only, becauſe there was 
an intermediate remainder in tail, which was equally, 


and but equally, barred with the eſtate tail in poſſeſſion 3 
> | or 


et 
— 
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o if that ſhould be admitted to be no material point of 


diſtinction, it would be as hard to maintain, that if te- 
nant in tail, with reverſion in fee in himſelf, deſcending 


ex parte materna, bars the eſtate tail by fine, the reſulting | 
or declared uſe in fee to himſelf, would be the antient 


uſe, and go ex parte materna 3 but that if the ſame tenant 


in tail bars the ſame eſtate; tail by a recovery, the reſult - 
ing or declared uſe would be a new uſe, and go ex parte. 
paterna: that it was apprehended no caſe, could be cited 
to warrant this diſtinction; and if not, reaſon and equity 
pointed out that they ought both to have the ſame 


It is alſo objected, that a recovery is the proper con- 


veyance of a tenant in tail, with remainder over, and 


therefore operates as a grant from him; and that the re- 
coveror comes in under him, in the per, as his grantee, 
and therefore as a purchaſer. But this would be, to make 


the recovery operate, not as a bar to the particular eſtates 


tail in poſſeſhon and remainder, which is the ſenſe and 
language of all the books, but as a bar to his own rever- 
ſion in fee, which is abſurd; nor indeed is a recovery, 
in any other ſenſe, a grant from the tenant in tail, than 
as it is a common aſſurance, by which he may bar thoſe 
particular eſtates, and acquire or convey the fee ſimple 
in poſſeſſion, but it is not leſs ſuch an acquiſition, if he 
gets it by barring the particular intermediate eſtates, and 
etting his own fee into poſſeſſion, than if it could be ſaid 
to be a grant of the eſtate tail itſelf to himſelf in fee. But 
whatever might be the caſe, where the eſtate tail in 
poſſeſſion, together with the remainder or reverſion in 
others, - include the whole inheritance, yet where the 
tenant in tail in poſſeſſion has alſo the reverſion in fee, 
the. recovery operates as a conveyance of the reverſion, 
and a. bar to the intermediate eſtates. A recovery is not 
a ſort of conveyance more proper to bar remainders, than 
a fine is to bar an eſtate @ fk nor can the recoveror 
come more under the tenant in tail, or his eſtate, or be 
more properly a grantce from him of his eſtate tail, than 


the conuſee of a fine is under the conuſor ; and yet, in 


this latter caſe, that notion clearly does not prevent the 
eſtate tail from 8 in the fee. 


It is, however, further objected, that the eſtate tail is 


continued and enlarged by the recovery : but this * 1 


2 


RECOVERIES. 


beſt a very. inacturate manner of ſpeaking, if not unin- 
telligible or abſurd, ſince an eſtate tail cannot continue 
longer than the iſſue per formam dont ; and a fee ſimple 
cannot with any propriety be called an enlarged" eſtate. 
tail, The er- err ſenſe of ſuch expreſſion, is, 
that the tenatit/ in tail, by exerciſing the power which 
the law has gien him; of barring the eſtates tail, has be- 
come poſſeſfedꝭ of the abſolute fee in poſſeſſion 5 but in 
this ſenſe it is no other wife an enlargement of his eſtate, 
than a ſurrender of renant fore life to the remainder-man 
in fee, is' an enlargement of the remainder- man's eſtate, 
and is therefore more properly an enlargement of the ſee 
fimple, by ſinking the particular eſtate, than an en- 
largement ' of the particular eſtate, which is abſolutely 
deflroyed, nor does this manner of. confidering the reco- 
very, in the leaſt mjure the abſoluteneſs of that power 
gives the tenant in tail over the eſtate, be- 


which the la 


by 3 4 153514 tenant ifi tail is conſidered in law 25 
poſſible owner of the whole fee, piz. that the remainders 
and reverſions are in his Poel y TiRfering a recovery, 
which is the act of tenant in tail; and takes its effect out 
of the eſtate tail, in right of which alone he is empowered 
to ſuffer ſuch recovery, as he thereby acquires, in judg- 
ment of law, an abſolute and pure fee againſt the fe- 
mainder-men and reverſioner, although the reverſion were 
in a ſtranger ; whereas, by a fine, the eſtate tail is only 
extinguiſhed, and barred, as againſt the iſſue in tail; 
but, as to the remainder-men, or reverſioner, it ſubſiſts, 
not withſtanding that ad, as a baſe or determinable fee, 
ö | | | on 
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on failure of iſſue; it was therefore apprehended, that bß 

the recovery, whieh removed all reſtraints and limitations 

enſuing or dependent after the eſtate tail, the fee ſo ac- 

quired by Jacob Banks, proceeded out of the eſtate tail, 

and took its effect to the uſe of the perſon ſo enabled in 

law to ſuffer the ſame, as the reſult of his power, in vir- 

tue of the eſtate tail, which was gained by ſettlement 

(i. e.) by purchaſe, and conſequently the remainders and 

reverſions-which ſubſiſted before the recovery were alike 

extinguiſhed, and put to an end, by force and operation 

of ſuch recovery: that if the eſtate tail, as to the iſſue 

only, is conſidered as barred by a recovery, and the old 

eſtate” in fee or reverſion, ſubject to the eſtate tail, is let 

in, and takes place as contended for by the plaintiff, the 

conſequence and inconvenience thereof would be, that in 

that caſe every eſtate in the kingdom, of which a recovery 

is ſoffered by a tenant in tail, ſeiſed alſo of the reverſion 

in fee;-would ſtill remàin liable as aſſets by deſcent to the 

ſpeeialty debts of the anceſtor, from whom it deſcended 

(for the eſtate tail, while it ſubſiſts, and the baſe fee, 

gained by force of a fine, ſuſpends the remedy, ſo long 

as there is iſſue, and therefore preſerves the debts,) and 

this form of conveyance, invented and long uſed to 

ſtrengthen the title of poſſeſſors who are tenants in tail, 

would be a means of deſtroying ſuch intention, and would 

revive old demands to the ruin of many families. . 

After hearing counſel on this: writ of error, the judges 

(who attended according to order) were directed to de- 

liver their opinions on the following queſtion, vi. 

whether, upon the death of Jacob Banks,” the eſtate in 

« queſtion did by law deſcend to his heir, on the part of 1 

„tlie mother, or not?“ And the judges, ' having taken 2 

time to conſider, the' Lord Chitf Juſtice of the Common 7" #25. 

Pleas, delivered their reaſons at large, and concluded 

with their opinions, '«* that the eſtate in queſtion, upon 

«the death of Jacob Barks, did not deſcend to his heirs 

on the part of the mother.” Whereupon it was order- 

ed and adjudged, that the judgment given in the court of 

* Bench ſhould be affirmed. e - 7 
A common recovery operates a revocation of a prior **V9ation of 

deviſe of the aide whcrea the recovery is ſuffered, 18 erg 

the ſame principle that a ſine has that effect. e 


Thus, 


154 


Diſter V. 
Diſter, 


Lev. p. 3: 108. 


Marwood v. 
Turner, 

3 P. Wms. 
163. 


Jones v. 
Leigh, Prin. 
Caſes in the 
Houſe of 
Lords, 1744. 
2 Atk. 324. 


* 


wards Sir Henry Mar wood did, by leaſe and releaſe con- 


revocation of the will, it being a ſolemn conveyance 


offment amounts to a revocation. | 
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Thus, where a tenant in tail made his will, whereby 
he deviſed his eſtate tail, and afterwards ſuffered a reco- 
very. It was unanimouſly adjudged, that the recovery 
was a revocation of the will, becauſe the eſtate was there. 
by totally altered. > EC IPL e 

So where Sir Henry Marwood, Bart. being ſeiſed in tail 
male, with remainder to himſelf in fee, of a conſiderable 
eſtate in Yorkſhire, made his will, and deviſed this eſtate 
to his nephew to whom his title was to deſcend. . Aﬀer- 


vey his eſtate tail, to truſtees and their heirs, to the uſe 
of them and their heirs, in order to make them tenants 
to the præcipe for ſuffering a common recovery, which 
common recovery was in the beginning of the deed, ſaid 
to be for docking and barring of all eſtates tail and re- 
mainders, and. for veſting the fec fimple of the premiſes 
in Sir Henry and his heirs. The recovery was accord- 
ingly ſuffered, and it was decreed that it operated as a 


upon record, and ſtronger than a feoffment: for the re- 
covery being ſuffered by the tenant in tail, he thereby 
acquired an abſolute eſtate in fee fimple derived out of the 
eſtate tail, which fee was never deviſed; conſequently it 
was even ſtronger than the caſe, where a man having 
lands, deviſes them, and afterwards makes a feoffment of 
them, though to the uſe of himſelf and his heirs, and 
though that be the old uſe, and the old eſtate, yet the fe- 
Although a recovery is not completed in the life-time 
of the teſtator, yet it will operate as a revocation of his 

will. 52 FS 1 + 
Sir John Leigh having made his will, afterwards ſuf- 
fered three common recoveries, which were not perfected 
in his life-time ; the exemplification, Ro/lr, writs and 
proceedings, not having been carried into the proper 
office. It was decreed, that the will was thereby revoked, 
and on an appeal to the Houſe of Lords the following 
queſtion was propoſed to the judges, ©* whether the ſteps 
& towards ſuffcring the recoveries in 1737, in the ſtate 
&« and condition they remained at the time of the death 
&« of the ſaid Sir John Leigh, did, in point of law, 
« amount to a revocation of his will.” And the :judges 
s _ : being 
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bei directed to deliver their opinion thereupon, the 
Lore 


hief Juſtice of the court of Common Pleas ac- 
quainted the Houſe, That an exemplification of a re- 
« covery always ſuppoſcs the ſame to; be completed, and 
« ſo long as it ſtood in force, it would be a revocation of 
de the will.” Whereupon the decree was affirmed. . 
The ſame point was determined in the caſe of Darley 
v. Langworthy, reported in 3 Wilſon 6. and 7. Brown's 
Caſes in the Houſe of Lords, 177. and alſo in the caſe of 
Parſons v. Freeman, 3 Att. 741. In this laſt caſe, Lord 
Hardwicke is reported to have ſaid, that if a recovery be 
for a particular purpoſe, it ſhall then revoke no further 
than to anſwer that purpoſe. - „ eval nnd „ 
A common recovery ſuffered by a tenant in tail, lets Z. ix prior 
in all his preceding incumbrances, and renders. valid all Incumbrances« 
the acts of ownerſhip which he has exerciſed over the 1 Rep. 62. 3. 
eſtate tail. So that if a tenant in tail makes a leaſe not pi. 5120. 
warranted by the ſtatute 32 H. 8. or acknowledges a , Wilſon'? 
judgment or recognizance, and afterwards ſuffers a com- R. 277. 
mon recovery, it will operate as a confirmation of theſe 
charges which were before defcafible by the iſſue; for the 
recoveror acquires an eſtate in fee ſimple derived out of 
the eſtate — 2 and therefore all thoſe acts which bound 
the tenant in tail will alſo bind the recoveror, who cannot 
aver that the perſon againſt whom he recovered had but 
an eſtate tail. | : AED 
It is therefore extremely dangerous for a tenant in tail, 
who has made leaſes, 3 — judgments, or in- 
cumbered his eſtate tail in any other manner, to ſuffer a 
common recovery, becauſe all thoſe incumbrances will 
thereby become valid, and take place before any charge 
which is made on the lands after the recovery. 
, Although a recovery be ſuffered for a particular purpoſe, 
yet it will confirm all prior incumbrances. 
| In the caſe of Goddard v. Complin, the following queſ- 1 Chan, Ca. 
tion was put: Tenant. in tail mortgages for years, and 119. 
afterwards, in conſideration of marriage, ſuffers a reco- 
very, for the purpoſe of ſcttling a jointure on his wife. 
Whether this recovery ſhould enure to make good the 
mortgage, it being only deſigned for eſtabliſhing the 
marriage ſettlement ? It was anſwered, that if there had 
been no recovery, there could have been no jointure, 


nor 


_ 
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nor could the wife have avoided the mortgage, for ſhe was 
in by the act of her huſband; and no ſubſequent act of 
the huſband could have avoided the mortgage. It was alſo 
ſaid, that if a tenant in tail'' confeſſes a judgment, &c, 
and "ſuffers a recovery to any collateral purpoſe, the reco- 
very ſhall enure to make good alf his precedent' aQs and 
incumbrances; 
Where a tenant in tail makes any Conveyance or fet- 
 * tlement' of his eſtate tail, which is not b ding on his 
iffuc ; if he afterwards fuffers a common recovery, it 
will enure to make good the preceding conveyance' or fet- 
tlement. 
Goodright Thus, where a perſon be r ſeiſed to him and the 
ex dem © heirs male of his body, remainder to his own right heirs, 
Tyrret v. by leaſe and releaſe, previous to his marria e, conveyed 
Mead and his-eftate to truſtees, to the uſe of himſelf” for life, re- 
Bara . . mainder to the uſe of his intended wife for life, remain- 
3 Barr. 2503. der to his firſt and other ſons in tail male; the marriage 
took effect, and they had iffue a ſon: nineteen years af- 
terwards the huſband ſuffered a common recovery, and 
declared it to be to the uſe of A. B. and his heirs, in truſt 
to ſell the premiſes for the payment of his debts; A. B. 
fold the lands for the payment. of the debts, according 
to the truſt repoſed in him; ; the tenant in tail died, and 
his ſon clairhed the lands. 
The court were — — 0 opinion, that the reco- 
very ended to tfle l uſes of the ſettlement, and therefore 
that tho purchaſer had no title. 
The principle that à common rewe ſhall operate as 
a confirmation of any preceding incumbrances created by 
the perſon'who' ſuffers ſuch recovery, is founded in na- 
tural Juſtice, which forbids men to defeat their own con- 
tracts. But wfiere a tenant in tail, with the reverſion in 
fee in himſelf, creates incumbrances, and his ſon (on 
v hom the eſtate tail and reverſion in fee deſcends) ſuffers 
a recovery, it will not, like a fine, operate ſo as to let 
the reverſion into poſſeſſion, and thereby make it liable 
to the debts of his father; becauſe the operation of a re- 
covery is to deſtroy all remainders and reverſions expect- 
ant on the eſtate tail, and the fee acquire d by the reco- 
veror proceeds out of the eſtate tail. 


It follows from theſe principles, that where a perſon is 
tenant 
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tenant in tail by deſcent, with the reverſion in fee * him 


alſo by deſcent, he ought never to bar his eſtate by fine 
only, but ought alſo to ſuffer a common recovery, which 
will effectually prevent the eſtate thus acquired from be- 
coming liable to the debts or contracts of his anceſtor: 


| 
; 


CH AP. 


tag — ing a matter of record, and ſimilar in almoſt every 
288, reſpect to a judgment in an adverſary ſuit, can only be 
reverſed by a writ of error. 
No perſon has a right to bring a writ of error for the 
purpoſe of reverfing a common recovery, unleſs he has 
an immediate intereſt in the lands whereof the recovery 
was ſuffered. x 0 
ms. Thus where a writ of error was brought in the court 
Mod. 396, Of King's Bench to reverſe a common recovery, and Jude 
mmaent was obtained thereon ; but it appearing aſterwar 
that the plaintiff in error had no immediate title to the 
lands, there being a remainder-man before him, the court 
reverſed their former judgment of reverſal. | 
; Thomas Henningham being ſeiſed to him and the heirs 
Henningham male of his body, had iſſue Henry and three daughters by 
— his firſt wife, and Arthur and two other ſons by his ſe- 
x Leon. 261. cond wife. Upon the death of Thomas Henninghan, 
Henry his eldeſt ſon entered, and ſuffered a common re- 
covery, and afterwards died without iſſue. Arthur the 
ſecond ſon brought a writ of error to reverſe the reco- 
very; to which it was objected, that he was only of the 
half blood. But the court ſaid, that the right to we b 
writ of error always deſcends to the perſon who is entitled 
* b Abet Ft 3 
* n the caſe of Sheepſhanks v. Lucas, an objection was 
| —_ _—_ made to the writ of error, becauſe the plaintiff did not 
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CHAPTER XIV. 
How Common Recoveries may be reverſed or 
falſified. 


1 judgment obtained in a common recovery be. 


ſhew how his title aroſe. But the court ſaid, that a com- 


plete title need not be ſet forth in a writ of error; it = 
| 5 only 
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only required of the plaintiff in error, to ſhew the con» 

— and privity between the perſon againſt whom the 

recovery was had, and the perſon who brings the writ of 

error : for it was not like a proceeding to try the right of 

land, or to recover the land itſelf. LI PIP 
The right of bringing a writ of error to reverſe a com- Winhefter's 

mon recovery is not forfeited to the crown on an attainder Caſe. 

for high treaſon. | | 3 Rep. 1. 


A recovery ought not to be reverſed, unleſs writs o _— . 
ſcire facias are iſſued againſt the terre · tenants and the Mod. 119. 


heir; becauſe the errors in a recovery ought not to be non. id. 
examined, until all the parties intereſted in ſupporting ita. 
be before the court; but, however, this circumſtance is = Pem- 
diſcretionary in the court, and not fri: juris. N. . 
Nothing can be aſſigned for error in a common recovery Holt 614. 
which contradiQs the record, and therefore no incapacity Fines, x 56. 
in a vouchee can be aſſigned for error where he appeared - 
in perſon; but if a vouchee appears by attorney, an 
averment may then be made, cither that ſuch vouchee 
died before the day on which judgment was given, or that 
he laboured under ſome perſonal diſability, which ren- 
dered him incapable of ſuffering a common recovery.”  ' 
Thus in the caſe of Wynne v. Wynne, one of the queſ- Ante p. 61. 
tions was, Whether the plaintiff in error was not eſtop- 1 Will. R. 43. 
ped to aſſign the death of the vouchee to have happened 
on the 10th of May, which was before judgment when it 
appeared upon the face of the record that ſhe appeared b 
attorney on the return day of the writ of ſommons, whic 
was the 16th day of May. And the court were clearly 
of opinion, that the death of the vouchee before judg- 
ment was not contrary, but a matter collateral to the re- 
cord, and properly aſſignable for error, and triable by a RAIL 
jury; for all the record ſaid was, that the vouchee ap- . 
peared by her attorney; it did not ſay any thing of her 
actual exiſtence at the time, but put a matter in iſſue 
which was properly triable by the country, 
In a writ ot error to reverſe a common recovery, the Holland v. 
error aſſigned was, that the vouehee was within age, and Dauntzey. 
appeared by attorney. And all the court, agreed that this Cro. Eliz. 73g. 
circumſtance might might well be aſſigned for error after? Vin. Ab. 
the death of the vouchee. | 18 
So in the caſe of Stokes v. Oliver an averment was al- Ante p. 80. 
© lowed, 


a60 


Vide A N= 
2 Ppe 


recovery ſuffered, &c. The ſecond ſection faves the rights 


vide Lloyd v. 


Vaughan. 
Fines 158. 


ſuffering the recovery is the time from which the twenty 


Writ of Deceit. 


Rex v. Fire- 
brace, 
Barnes 258. 


' abſolute on affidavit of ſervice, no cauſe being ſhewn. 


attorney- general remitted the damages, and prayed judg- 
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lowed, that the vouchee, who appeared by attorney, was 


an infant, and the recovery was reverſed. a 
No caſe has ariſen where an averment of idiocy has 
been made againſt a vouchee, who appeared by attorney, 

but in a late caſe, which was determined in the Houſe of 

Lords of treland, ſuch an averment was held to be good, 
and not contrary to the recor da 

By the ſtatute 23 Eliz. c 3 it is enacted, that no teco- 
very ſhall be reverfed for falſe or incongruous Latin, ra- 
ſure, interlining, miſentring of a warrant of attorney, 
or not returning of the ſheriff, or other want of form in 
words, and not in matter of ſubſtance. 

By the ſtatute 10 and 11 William 3. c. 14. it is enacted 
that no fine, recovery, or judgment, in a real action, 

c. ſhall be reverſed or avoided for any error or defect 
therein, unleſs the writ of error, or ſuit, for reverſi 
fuch fine, recovery, Er. be | brought, and proſecu 
with effect, within twenty years after ſach fine levied, 


* 


of infants, femes- covert, perſons non - compas, in priſon, 
or beyond ſea, ſo as they bring their writ of error within 
five years after their diſabilities are removed. | ' 

By this ſtatute, a writ of error muſt be brought within 
twenty years after the recovery has been ſuffered, and not 
within twenty years after the title has accrued; for the 


years are counted, ] "It 025300 DIE 
| Where a recovery is ſuffered of lands held in antient 
demeſne, it muſt be reverſed by writ of deceit. 

Thus, where a writ of deceit was brought to reverſe 
common recovery ſuffered of fands. which were heid of 
the manor of Havering, Atte Bower, in the county of 
Eſſex, which is antient demeſne, and of which the king 
is Lord. The defendants confeſſed the action, and the 


ment. Rule for judgment, niſi cauſa, which was made 


A common recovery ſuffered. in a copyhold court, can 
only be reverſed by petition to the lord, in the nature o 
a writ of falſe judgment. But it ſeems that the lord of 1 
manor is not in all caſes bound to allow of any proceed- 


ings on ſuch a petition. | 
Thus, 
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Thus, where a bill was brought to compel the dean 
and chapter of St. Pauls, as lords of the manor, to re- 
ccive a petition in the nature of writ of falſe judgment 


165 
Smith & Ux. 


v. Dean and 


ow of St. 


Pauls, and 


for reverſing a common recovery ſuffered in the manor Lewis Rugle. 


court above thirty years before, whereby a remainder in 
tail, which the plaintiff claimed, was barred, ſuggeſting 
ſeveral errors in the proceeding, and that the ſaid lords 


might be commanded to examine the ſame, and do right. 


thereupon. To this bill the defendant, Rugle, demurred, 
and the dean and chapter by anſwer, infited, that it 
was the firſt attempt of the kind, and of dangerous con- 
ſequence, and therefore conceived it not fit to proceed on 


Show. Caſes 
in Parl. 67. 
1 Vern. 367. 


the ſaid petition, unleſs compelled thereto by courfe of 


law. That Nugle being the perſon concerned in intereſt 


to conteſt the ſufficiency of the common irecovefy, they 
hoped the court would hear his defence, and determine 


therein before any judgment were given againſt them, 

and that they were only lords of the manor to obey, &c. 

and prayed that their rights might be preſerved. 
This demurrer was allowed by the Mafter of the Rolls, 


and alſo by the Lord Chancellor. Upon an appeal to the 


Houſe of Lords it was contended on the part of the ap- 
pellant, that this was the only remedy which he had, for 
as no writ of error or falfe judgment lay for reverfing a 
recovery or judgment -obtained in a copyhold court, he 
only method was a bill or petition to the lord in the na- 
ture of a writ of falſe judgment, which of common right 


he ought to receive, and to cauſe errors and defects in 


ſuch recovery or falſe judgment to be examined, and for 


this were eited Moore 68, Owen 63. Hitz. N. B. 12. 
I III. 60. 4 Rep. Zo, in which ſuch a record is men- 
tioned to have been ſeen by Fenner, where the lord, upon 
petition to him had for certain errors in the proceedings, 
reverſed ſuch judgment given in his own court,” 1 Roll 
Abr. 539, 600. Kitchen 80. By all which it appeared, that 
this was an allowed and the only remedy. | nn. 


That in all cafes where any party having a right to a | 


right to a frechold eſtate, was barred by a judgment, re- 
covery, or fine, ſuch party of common right might have 
a writ of error, if the ſame were a court of record, and 
a writ of falſe judgment, if in a court baron or county 


court. And there could be no reaſon why a copyholder 
M | ſhould 


Yo I. 


Vide Appen- 
dix. ny 


that no fine, recovery, or judgment, in a real action, 


5 of infants, femes- covert, perſons non· cb, in priſon, 


Vide Lloyd v. 
Vaughan. 
Fines 158. 


Writ of Deceit- 


Rex v. Fire- 
brace, 
Barnes 258. 


but in a late caſe, which was determined in the Houſe of 


very ſhall be reverſed for fa 


twenty years after the recovery has been ſuffered, and not 


years are counted. 2766 ein 


attorne y- general remitted the damages, and prayed judg- 


' abſolute on affidavit of ſervice, no cauſe being ſhewn. 
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lowed, that the vouchee, who appeared by attorney, way 


an infant, and the recovery was reverſed. 
No caſe has ariſen where an averment of idiocy. bas 
been made againſt a vouchee, who! appeared by attorney, 


Lords of Ireland, ſuch an averment was held to bes Sdod, | 
and not contrary to the record. - 
By the ſtatute 23 Eliz. c 1 5 it is e chat no reco- 
ſe or incongruous Latin, ra- 

ſure, interlining, miſentring of a warrant of attorney, 
or not returning of the ſheriff, or other want a form 1 in 
words, and not in matter of ſuhſtancſge. 

By the ſtatute 10 and 11 William 3. c. 14. it is ene 


&e. ſhall be reverſed or avoided for any error or defect 
therein, unleſs the writ of error, or ſuit, for reverſi 
ſuch fine, recovery, Er. be brought, and proſecu 
with effect, within twenty _ after ſach fine levied, 
recovery ſuffered, &c. The ſecond ſection ſaves the rights 


or beyond ſea, ſo as they bring their writ of error Within 
five years after their diſabilities are removed. 
By this ſtatute, a writ of error muſt be brought within 


within twenty years after the title has accrued; for the 
ſuffering the recovery 1s the time from which the twenty 


Where a recovery is ſuffered of lands held. in antient 
demeſne, it muſt be reverſed by writ of deceit. 

Thus, Where a writ of deceit was brought to reverſes 
common recovery ſuffered of lands which were heid of 
the manor of Havering, Atte Bower, in the county of 
Ee, which is antient demeſne, and of which the king 
is Lord. The defendants confeſſed the action, and the 


ment. Rule for judgment, niſi cauſa, which was made 


A common recovery ſuffered in a copyhold court, can 
only be reverſed by petition to the lord, in the nature of 
a writ of falſe judgment. But it ſeems that the lord of 
manor is not in all caſes bound to allow of any proceed: 
ings on ſuch-a petition. 4 

»p* us, 
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| 165 


Thus, where a bill was brought to compel the dean Smith & Ux. 
and chapter of St. Pauli, as lords of the manor, to re- 1. Pean and 


ccive a petition in the nature of writ of falſe judgment 


Cha . of St. 
Pauls, and 


for reverſing a common recovery ſuffered in the manor Lewis Rugle. 
court above thirty years before, whereby a remainder in Show. Caſes 


tail, which the plaintiff claimed, was barred, ſuggeſting 
ſeveral errors in the proceeding, and that the ſaid lords 
might be commanded to examine the ſame, and do right 
thereupon. To this bill the defendant, Rugle, demurred, 
and the dean and chapter by anſwer, inſiſted, that it 


in Parl. 67. 


1 Vern. 367. 


was the firſt attempt of the kind, and of dangerous con- 


ſequence, and therefore conceived it not fit to proceed on 


the ſaid petition, unleſs compelled thereto by courfe of 


law. That Rugle being the perſon concerned in intereſt 
to conteſt the ſufficiency of the common recovet᷑y, they 
hoped the court would hear his defence, and determine 


therein before any judgment were given againſt them, 


and that they were only lords of the manor to obey, c. 
and prayed that their rights might be preſerved. 
This demurrer was allowed by the Maſter of the Rolls, 
and alſo by the Lord Chancellor. Upon an appeal to the 
Houſe of Lords it was contended on the part of the ap- 


pellant, that this was the only remedy which he had, for 


as no writ of error or falfe judgment lay for reverſing a 
recovery or judgment -obtained in a copyhold — the 
only method was a bill or petition to the lord in the na- 
ture of a writ of falſe judgment, which of common right 


he ought to receive, and to cauſe errors and defects in 


ſuch recovery or falſe judgment to be examined, and for 
this were cited Moore 68, Owen. 63. Fitz. N. B. 12. 
1 IIA. 60. 4 Rep. 30, in which ſuch a record is men- 
tioned to have been ſeen by Fenner, where the lord, upon 
petition to him had for certain errors in the proceedings, 
reverſed \fuch judgment given in his own court, 1 Roll 
Abr. 539, 600. Kitchen 80. By all which it appeared, that 
this was an allowed and the only remedy. © 

That in all caſes where any party having a right to a 
right to a freehold eſtate, was barred by a judgment, re- 
covery, or fine, ſuch party of common right might have 
a writ of error, if the ſame were a court of record, and 


a writ of falſe judgment, if in a court baron or county 


court. And there could be no reaſon why a copyholder 
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mould be without. remedy, when a falſe judgment is 


given; and rather for that in real actions, as this was, 
the proceedings in the lords courts were according to 
thoſe in Męſiminſter-hall. That though a common reco- 
very was a common aſſurance, yet it was never pretend- 
ed that a writ of error to reverſe it, was refuſed on that 
pretence; and if the lord of a manor refuſed to do his 
duty, the court of Chancery had a juriſdiction to compel 
him thereto. That though common recoveries were fa - 
youred, and had been ſupported by ſeveral acts of parlia- 
ment, yet no parliament, ever thought fit to deprive the 
parties bound by ſuch recoveries, of the benefit of a writ 
of error. „ LT: | 

On the. other fide it was argued for the reſpondent, 
that the perſon who ſuffered this recovery had a power 
over the eſtate, that ſhe might, both by law and confci- 
ence, upon a recovery, diſpoſe of it, as ſhe ſhould think 
fit, that ſhe had ſuffered a recovery, according to the 
form of thoſe ſuffered in Weftmin/ler-hall : that the ſul- 
fering of recoveries in any court, and the methods of 


| proceeding in them, are rather notional than real things; 


and in the Common Law courts, they were taken notice 
of, not as adverſary ſuits, but as common aſſurances ; ſo 
that even there, few miſtakes were deemed ſo great, but 
what were remedied by the ſtatute of Jeofails, or would 
be amended by the affiſtance of the court ; and-it were 
ſo in the courts at Veſiminſier, where the proceedings are 
more ſolemn, and the judges are perſons of learning and 


| ſagacity, how much rather ought this to ſtand, which 


was ſuffered in 1652, during the times of diſorder, and 
moſt proceedings informal, and in the Engliſs tongue, in 
ſuch a mean court, where there were few precedents to 


guide them: where the parties themſelves were not em- 


powered to draw up their own proceedings as here above; 
but the whole was left to the ſteward, who was a ſtranger 
to the perſon concerned ; and therefore it was hard and 
unreaſonable that mens purchaſes ſhould be prejudiced by 
the ignorance, unſkilfulneſs, or diſhoneſty of a ſteward 
or his clerks ; that there was ſcarce'one cuſtomary reco- 
very in England, which was exactly agreeable to the rules 
of the Common Law ; that the queſtioning of this might 
in conſequence endanger multitudes of titles which had 

| N | been 
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been honeſtly purchaſed, eſpecially fince there could be 
no aid from the ſtatutes of Jeofails, for they did not ex- 
tend to courts baron, that there was no precedent to en- 


11 


force lords of manors to do as this bill deſired; that the 


lords of manors were the ultimate judges of the regularity 
or errors in ſuch proceedings; that there was no equity 
in the prayer of this plaintiff; that if the lord had receiv- 
ed ſuch petition, and were about to proceed to the reverſal 
of ſuch recovery, equity ought then to interpoſe and quiet 
the poſſeſſion under thoſe recoveries: that Chancery 
ought rather to ſupply a defect in a common conveyance, 


and decree the execution of what each party meant and 


intended by it, than aſſiſt the annulling of a ſolemn 
agreement, executed according to uſage, though not 
ſtrictly conformable to the rules of law.—The appeal was 
| diſmiſſed, and the decree affirmed. | 

As a common recovery can only be reverſed by writ of 
error, or ſome proceeding of a ſimilar nature, to which 
none are entitled but thoſe who have not an immediate 
intereſt in the lands, the law allows all ſtrangers whoſe in- 
tereſts are affected by a recovery to falſify it, by entry, 
action, or plea. | | | 


oY falbfyingyy 
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* 


Thus, where a recovery is ſuffered by tenant in tail, Booth 77. 
although the iſſue in tail cannot enter, becauſe the reco- | 


very operates as a diſcontinuance, yet he may bring a 
formedon, and if the recovery is pleaded againſt him, 
he may falſify, by pleading matter to avoid it: but in 
caſes of this kind he is reſtrained, in the ſame manner 
as in a writ of error, from pleading any thing contrary 
to the record. 


By the Common Law, if the tenant of the freehold 4 Tenant for 
had ſuffered a common recovery, it operated as a good Tears may fal 


bar to all terms for years derived out of the freehold ; for 
the perſon who recovered the lands, was ſuppoſed to come 


Hy. 
1 Inſt, 46. a, 


in by a title paramount, ſo that he was not bound by the 


leaſes of the perſon againſt whom he recovered : beſides, 


a termor for years, could not in any caſe falſify a common plomd. 83. 


tecovery. 


By the ſtatute of Glouceſter, 1 Edw. 1. c. 11. a remedy 


was given to the leſſee for years, by way of receipt and 


trial, whether the recovery was upon good title, or by way 


of colluſion ; and in caſe it appeared that the recovery 


was by colluſion, then the leſſee for years was permitted 
| —— to 


Bro. Ab. tit. 
Leaſe 26. 

Fitz. N. B. 
198. & 220. 
Vaugh. 127. 


2 veſey 403. 
3 Atk. 313. 
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to enjoy his term, and the execution was ſtaid until the 
determination of the term. 3 
The operation of this ſtatute not having been found 


ſufficiently extenſive, another act was made 21 Hen. $. c. 


15. wherehy it was provided that a tenant for years might 
fallity a feigned recovery had againſt the perſon in rever- 
ſion; and that no eſtate held by ſtatute merchant, ſtaple, 
or elegit, ſhould be avoided by means of any feigned re- 
covery. 1 | 

A common recovery may alſo be invalidated by evidence 


on trial in ejectment. 
Thus, in the caſe of Sir Butler Wentworth. which was 


tried at the bar of the court of Common Pleas in Mich- 


aelmas term, 1744. Evidence of weakneſs of under- 


ſtanding was admitted to invalidate the deed by which a a 


tenant to the præcipe was made for the purpoſe of ſuffer- 


| ing a common recovery, and the effect o the recovery 


Courts of 
Equity. 


Vide Fines 
313. 


Fer es v. 
Fei es, 

2 Ab. Eq. 
69 5. 


was by that means defeated. So in the caſe of Jones 
er dem. Hale v. Cave, which was tried at Hereford at the 
Lent aſſizes, 1765, by Sir John Eardley Wilmot. Evi- 
dence was admitted io prove the weaknels of underſtand- 
ing of the vouchee in a common recovery, who appear- 
ed by attorney, and the recovery was by that means 


_ invalidated. 


A motion was made the next term for a new trial on ac- 
count of miſdirection of the Judge, and it was contended 
that ſuch evidence onght not to have been admitted, but 
the motion was refuſed. | | k 
Although a common recovery can only be reverſed by 
the court of Common Pleas in the firſt inſtance, and by 
the court of King's Bench, upon a writ of error from the 
court of Common Pleas, yet the court of Chancery can, 
in fact, invalidate a common recovery, where it appeals 


to have been obtained by fraud or impoſition, by compel- 


„ling the recoveror to convey the eſtate to the perſon who 
is intitled in equity to have it, or by declaring the reco- 
veror to be a truſtee for ſuch perſon,  _ 
Thus, where a perſon who was deaf and dumb, ſuſ- 
fered a common recovery of intailed lands, aſſiſted by bis 
uncle, and then ſettled the ſame to certain uſes. Upon 
the circumſtances of the caſe it appeared he had done 
nothing but what in conſcience he ought to have done, 
yet, being under theſe circumſtances, the Lord Chan- 
cellor ſaid he ought to be taken care of in equity, and! 
| | appearing 
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appearing that the uncle was concerned in point of inte- 
reſt, the ſettlement was fet aſide. But had he been aſſiſt- 
ed by an able and faithful relation that was not intereſted, 
equity would not have relieved him in fo reaſonable an act 
as this appeared to be. | | 
A court of equity will. alſo reſtrain the operation of a 
common recovery to thoſe purpoſes for which it was in- 
tended, and will not allow it to have a more extenſive 
effect. : | 
Thus, where a father on his ſon's marriage, by leaſe Stanhope v. 
and releaſe conveyed lands to truſtees and their heirs, to Thacker, 
the uſe of the father for life, remainder to his wife for Pie. in 
life, remainder to the ſon ſor ninety-nine years, if he 435. 
ſhould ſo long live, remainder to truſtees during his life, | 
to ſupport contingent remainders, remainder to the ſon's 
intended wife for life for her jointure, remainder to the 
firſt and every other ſon of that marriage in tail male, 
remainder to the daughter or daughters of that marriage, 
and the heirs of their bodies, till they ſhould out of the 
rents, iſſues and profits, have received 3ooo/l. remainder 
to the heirs of the body of the ſon, remainder to the ſe- 
cond ſon of the father, and to his firſt and other ſons, 
remainder to the right heirs of the ſon for ever. The 
marriage took effect, and they had only two daughters, 
who being in poſſeſſion after all the other eſtates deter- 
mined, which were precedent, ſuffered a recovery to the 
uſe of themſelves and their heirs; and one queſtion in 
this caſe was, whether by this recovery the remainders 
were not barred. And it was argued that they were, be- 
cauſe the primary intention of this limitation was to make 
them tenants in tail; and the raiſing af the 3000/. was 
but a ſecondary intention thereof, and when they being 
ſo tenants in tail, ſuffered a recovery, this barred their 
eſtate tail, and the remainders depending thereon ; but 
the Lord Chancellor was clear of opinion, both upon the 
firſt ſpeaking to it, and the next day after, that this was 
but in the nature of a ſecurity for the 3000/7. and though 
the recovery barred the eſtate tail, and remainders at law, 
yet the daughters were but in the nature of truſtees, (at- 
cr the 30001. raiſed) for thoſe in remainder, that before 
he recovery they had but an eſtate tail for their ſecurity. 
or that ſum, that after the recovery, they had the fee- 
imple; but (till the ſame in a court of equity, was but 
„„ 5 a ſecurity 
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a ſecurity till that money was raiſed ; that rhoſe in the 
remainder had the equity of redemption in the ſame 
manner as the perſon who made that ſecurity would have 
had, if no ſuch limitation in remainder had been; that 
therefore they might at any time, by paying off that 
3000L. determine the eſtate of the daughters, and then 
the daughters would be but truſtees for them. 
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APPEND FX. 
Hovse of Lox os of IRELAND. 
Cuftavus Hume, Eſquire, Plaintiff In Error, 


William Burton, Eſquire, 
Son and Heir of the SET ET FIT x 
Right Hon. Benjamin. Defendant in Error. 
Burton, deceaſed. 


Six Guflavus Hume being ſeiſed in fee of the 
lands in queſtion, and | having iſſue two daughters : 
only, Mary and Alice, by indentures of leaſe and 
releaſe, dated the 5th and 6th of Auguft, 1729, con- 
veyed his eſtates to truſtees and their heirs, to the 
uſe of himſelf for life, and after his deceaſe, to the 
uſe of Mery Hume his eldeſt daughter during her 
life, remainder to truſtees to preſerve contingent re- 
tnainders, remainder to her firſt and other ſons in 
tail male, remainder- to the daughter and daughters 
of Mary, and the heirs of their bodies lawfully 
iſſuing, and in default of ſuch iſſue, remainder to 

, -— 


APPENDIX. 


Alice las ſecond. daughter for life, remainder to 
truſtees to preſerve contingent remainders, remain · 
der to her firſt and other ſons in tail male, res 
mainder to the daughters of the ſaid Alice and the 


heirs of their bodies, with divers remainders over. 


After the death of Sir Gufioous Hi Mary 
Hume his eldeſt daughter married Nicholas Loftus, 

t g 8 ut cook "the mente of Hume, in addition to the 
name of Loftus, and was afterwards created Earl of 
Eh, by whom he had iſſue one ſon only, named 
Nicholas, who was born the 11. Sept. 1738. 


3 Alice Hume, the ſecond daughter of Sir Guflazus | 
1 4 . Hume, married George Richford, Eſq; ; by whom ſhe 
4 had ide one fon only, Gyftevun, Knained Hume, 
* plaintiff in Error: | 


eh es af nw eh; ü 00 
"Nicholas, Earl of Ely, the fon of Adam Hume, upon 
the death of his mother, became ſeiſed of an eſtate 
tail in the lands in queſtion; and Gafaves Hume 
was entitled to à remainder in tail, to take effect in 
poſſeſſion, on the death of Mane, Earl of Zh, 
without iſſue, 


On 
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On the 14th of Ful, 1759, the ſaid George Roch- 
ford, and Alice his wife, and the plaintiff, Gufavus 
Hume, their ſon, exhibited their bill in the court of 
Chancery, againſt Nicholas the father, and Nicholas 
his ſon, and againſt his majeſty's attorney-gencral, 
ſtating the ſettlement of 1729, and that Nicholas the 
ſon was born an idiot, and: from his nativity had 
continued to be, and then was an idiot, and inca- 
pable of conducting or managing his affairs. That 


the ſaid Nicholas, then a minor, was then near at- 


taining his age of twenty one years, and that Nicholas, 
the father of the ſaid minor, intended to carry into 
execution ſcheme for his ſaid ſon's ſuffering common 
recoveries of the Hume eſtate, and to ſend him out 
of Ireland, beyond the reach of the proceſs in the 
court, and charging; that Nirholars the father of the 
ſaid minor, under colour of ſome authority from his 
fon, though then a minor, intended to cut down _ 
deſtroy the timber on the ditntes, and to commit 

other waſte, and exctciſe other ads of ownerſhip, over 
the eſtate ; and that the ſaid minor had not ſufficient 
capacity or underſtanding to put in an anſwer to the 
faid bill, and therefore praying that the court would 
make a. ſpecial order for the minor's perſonal ap- 
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pearance in court, and that in the mean time 
ſuch order or orders might be made as the | court 
ſhould think fit, for the preventing the minor. from 


| ſuffering common recoveries, when he ſhould come 


of age, and for preventing the iſſuing any proceſs 
preparatory to the ſuffering ſuch common recoveries, 
until the ſaid minor ſhoufd appear in perſon, and that 
ſuch order might be made, or proceſs iſſued, as ſhould 

be effeQual to prevent the minor's being removed out 
of the kingdom, without leave of the court. 


On the 16th Fuly, 1759, Nicholas, the father of the 
ſaid minor was ſerved with a copy of this bill, and a 
ſubpeena to anſwer the ſame, and on the 20th of the 
ſaid month the plaintiffs in the | ſaid cauſe petitioned 
the then lord chancellor, and upon the contempt in- 
curred by the ſaid Nichelas the father, for want of an 
appearance to the ſaid bill, obtained an order, * that 
< no common recovery ſhould be ſuffered by or in the 
«< name of the ſaid Nicholas the ſon, of the lands 


and premiſes in the ſettlement of the õth of "Haguf, 


1729, or any of them, and that no proceſs or com- 


r miſſion preparatory to the ſuffering ſuch common 
© recovery or recoveries: ſhould iſſue, without the 


bc ſpecial order of the court, to be obtained upon mo- 


6 tion, 
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« tion to be made upon previous notice, and that 
« Nicholas the father, or any other perſon, ſhould 
4 not remove the perſon of Nicholas the ſon out of - a 
ce the kingdom, without the leave of the court; and 
16 that all perſons ſhould be reſtrained from cutting | 
« down any woods or. timber-trees, or committing 
« any waſte upon the ſaid eſtates.” In which cauſe 
no further proceedings were had by the ſaid George | 
' Rochford and his wife, or the plaintiff. 8 


On the 22d. of September, 1759, the ſaid Nicholas 
came of age; yet the ſaid Nicholar the father, refuſed 
to permit his ſon to appear during the life of his ſaid 
father, he remaining under the ſaid r whilſt 
he lived. 


On the gift of Oober, 1766, Nicholas the father 
died, leaving the ſaid Nicholas his only ſon, who ſuc- 
cceded to his father's honors and cſtates, and on the 
17th of December, in the ſame year, an application 
was made to the court of Chancery by the ſaid George 
Rochford and his wife, that a commiſſion might iſſue | 
to try the idiocy or inſanity of the then earl, an order | © 


| was made accordingly, and a commiſſion iſſued, di- 


rected to certain perſons, commanding them perſon- | 
- ally 
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ways and means whereby they might be fully inform-- 
ed, whether the faid Nivbolasy Earl of Bly, was an 
idiot or perſom of unſound mind, and if he was, 
then, whether he bad been ſo from his nathvity, ot 
eben, and what time. 


The e met, and | iſſued their precept 
to the ſheriffs of Dublin to return a jury, which was 
accordingly done, and witneſſes were en dur- 
ing five days. On the ſixth day the commiſſioners 
and jury proceeded to the perſonal examination of the 
ſaid Nicholas, Earl of Ely, and examined him for a 
conſiderable time, the chairman then gave a charge to 
the jury, and they found a verdict, that the faid 

Nicholas Hume, Earl of Ely, in the ſaid commiſ- 
« fon named, was not at the time of taking the in- 

{ ee quifition, an idiot, or à perſon of unſound mind ;” 
and the eommiſſioners agreed in opinion with the ſaid 
jurors, and ſigned and ſealed the ſaid inquiſition, and 

the commiſſion and n were doly- mn 
and filed. nods 


An application was ſoon after made to the court of 
ancery by motion, that the order, reſtraining the 


car from ſuffering a recovery of his eſtates might 
be 
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be diſcbargod. and, after toking up four days in . 


ing, the order was diſcharged. A few. days after 2 
petition of George Rockfand- and his wife wes heasd, 


praying that the inquiſition taken on the ſaid commiſ- 
ſion might be ſet afide, and that the lard chancellor 
would be pleaſed to cxpminc the earl perſonally, er 


that a new commiſſion might iſſue, when his lordſhip 


declared, be.@w no — _— N an 
ſuch petition. 


On he 0 of nn A out of reg 
and ſale was executed by the carl, making 2 tenant 


to the Praxige for ſuffering recaveries, and declaring 


ie uſes thereof ta hjraſclf in fee, he allo fg ned warel 
rants of attorney for ſuffering the recoveries. In tha 


eyening of the ſame day the deed, and alſo the war- 
rants of attorney were acknowledged by the earl, in 


the preſence of the Lord Chief Juſtice Qlamen, who | 


came to the earl's houſe to take the acknowmledgments 
And a common recovery. was ſuffered of the arl's 
oſtates, 35 of 3 * DIA W 210013 


fi 


In the Triniy term following, the carl, to ee 5 


1 any objection that might be made to the former to- 


coveries in * of form. ſuffered other rocaveries, 4 


which 
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which the tenants to the præcipe were made by fine, 
The fines and warrants of attorney having been ac- 
knowledged before the ſame Lord Chief Juſtice, | 


Mr. Rochford and his wife, and Guſtavur their ſon, 
appealed to the Houſe of Lords of England, from the 
order, diſcharging the order which reſtrained the carl 
from ſuffering recoveries, and the order, refuſing a 
new commiſſion, and by their petition of appeal par- 
ticularly ſtated, that recoveries had been ſuffered by 
| the earl in conſequence of thoſe orders, that the le- 
mainders limited to the then appellants by the ſettle- 
ment of 1729, were thereby barred, and that the ap- 
pellants were without remedy if the ſaid orders ſhould 


This appeal was heard in 1768, when it was de- 
termined that with refpe& to the order, refuſing the 
application for a new commiſſion, the appeal ſhould 
be diſmiſſed upon the ground, that no appeal to the 
Houſe of Lords lies againſt an order, awarding a com- 
miſſion of idiocy or lunacy by the Lord Chancellor, 
Lord Keeper, or Lords Commiffioners of the Great 
Seal, nor againſt any proceedings touching the award- 
ing or iſſuing ſuch commiſſions. And with reſpect 


to 
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to the order which diſcharged the order, her 
carl was reſtrained from ſuffering common recoveries, 
the ſame was affirmed. 


On the 6th of November, 1769, the Earl of Ely 
executed his laſt will, which was duly atteſted, where- 
by he gave and bequeathed all his real and perſonal 
eſtate to his uncle, Henry Loftus, who was his heir at T 
law ex parte paterna, and died in two days afterwards. 


In the year 1970, a bill was filed by Mr. Rochford 
and his ſon, againſt the ſaid Henry Loftur, the deviſce 
of the laſt carl, and others, ſtating the ſettlement of ( 
1729, and ſeveral of the proceedings before mentioned, 
and charging the general incapacity of the late carl, 
ariſing as well from natural as accidental cauſes to ma- 
nage his affairs, or do any ac towards diſpoſing of his 
eſtate; and therefore praying that the deeds, declar- 
ing the uſes of the fines and recoveries might be ſet 
aſide, and the fines and recoveries declared to enure 
to the uſes of the ſettlement of 1729. 


To this bill the defendant, Henry Loftus, filed two 
Pleas, . and an anſwer. As to ſo much of the 


2 


10 
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bill as ſought to ſet aſide the deed, deelaring the ufes 
of the fines and recoveries, and a conveyance t6 the 
uſes in the ſettlement of Sir Guflavus Hume, the de- 
fendant pleaded, that the late Earl of Ely at the time 
of executing the deed, declaring the uſes of the fines 


and recoveries, and of levying the fines and ſuffering 


the recoveries, was of ſound mind, memory, and un- 


derſtanding, ſo as | to be capable of executing deeds, 
levying fines, and ſuffering: recoveries, good and 
valid in the law.—He then ſtated the proceedings 


above mentioned and the two ſets of recoveries, and 
the fines levicd by the late earl; and he further 
pleaded, that by virtue of the ſaid common recoveries 
{the faid earl became ſeized in fee, and being ſo ſeiſed, 


died on the 12th of November, 1769, unmarried and 
without Hue, leaving the defendant his uncle ant 


heir at law, who thereupon became ſeifed in fee of the 
' ſeveral eſtates of which the Tate earl was ſeiſed in ſee, 


and denied that any fraud, impoſition, or undue in- 
fluence had been praQtifed upon the late earl in ob- 
taining the ſaid fines or reooveries $245k 26 


Theſe . argued, and the Lord Chancellor 
was pleaſod to order that. as to the ſecond plea, which 
related to the real eſtates, it ſhould ſtand for an anſwer, 


with 
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liberty to except. Iſſue was joined, and witheſſes A 
were examined on both ſides, and the cauſe having A 


been heard, the Lord Chancellor diſmiſſed the bill, 26 LS 
to the real eſtate, without coſts. fi n id bets 


From this deeree an appeal was btought to the „ grown 1). 
Houſe of Lords of Eagland, and after heating ob | | 
fel it was ordered, that the decree mould be affirmed:* 5 
S X35) WE nar bt; 03 Stu 2 Fr3 . i 
In November; 1770, Guftauti n fon" bf 4 


Mr: Rochford, brought 'a'writ of efror to fererte the 3 
recoveries ſuffered in Trinity term, 1767, in which _ 
the te tenants to the præcipe were made by fine : and the 
LAT records of the Fecorerics being brought into the court 
of "King's Bench, © the" plaintiff affgflef for error, 
that at the tim of the caption aid "ackndwledgineiir 
of the warrant of attobiiey, and at the time of the 
ſaid Nichob; Erl of Eh, being cated the ald 
cout of Common Pleas to warrarity, and allo at” the 
time of ſhewing forth writ of entky, and dia" thelibe 
until and at the time of tendering khe fald judgintnt, | 
and until and dt the time of the deceaſe of the ſald 
* Nichilai, Earl of Eh, and at all times from the 20th 
of November, Wa be the ſaid "IANA Fil, Eur 
ene eee 


\ — "I 4 
3 #4 | 1 & 
# 5% U 1 & 


r 
4 
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E 


of the ſaid Eafl, but the. counſe! for the, defendant 
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ef Ely, was non, compas mentic,. and of unſound mird; 
fo. that he was not ſufficient to govern: himſelf, his 
lands; teneinchts, horethitamenti,. gbods or 'chattehs, 
and this the plaintiff wie readyitorverify, — 


... William, Burtong. the heit of Benjamin Burtaz, de- 
mandant in the xecovery, being formally brought he- 
fore the court, pleaded to the aforeſaid aſſignment of 
errors, becauſe the ſaid Nicholas, Earl of Ely, was 


| xampos mentis. * of ſound mind, aud — Rp 


„ 
mne © * 3 ” Lo. Ma. 4 * is ”Y 15 2151 ” 1 * 4 
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q ive being i thu by fs a ur jury. eats and 


form, A on behalf of Mr. Hume the plaintiff ir in 
error, offered to produce evidence. of f + the incapacity 


attorney: before the. chief juſtice, was. a judicial act 


and matter of record, and was concluſive evidence of 


the earl's ſanity, 2nd therefore the Plaintiff, ought not 

to be ſuffered to go into parol evidenee in contra- 
dien cn i. The judges who preſided at thera, 
were unanimouſſy of opinion with the defendant, and 


therefore did not permit the plaintiff to go into ſuch 
evidence 
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evidence in cotradtribn to the tecotch, but Arefed , 


tue M Ein 6 Marana 1 


A 51 of exceptions * tue directions of the cotirt 


en the ſaid trial, was tendered by the plaintiff; in 


fabſtance, as follows: that the plaintiff' offered to 
give parol, written, and eireumſtantial evidence ts 
prove the fa& which he had alledgett in pleading, and 
in partielur, that che late Lord Chief Juſtice was im- 
poſed up Vn, and induced to take the warratt of arror- 
ney from the late Earl of Bly 48 4 Rietate perſon 
wen in truth Ke äs illiterate, ald incaphblc of 
reiding aud underſtagding the ſulch warrant of cron: 


ney. And the cotinfel! for the defendant thereupon 


infiſted that no fuck evidence was sdmiffible; for that 
upon the face of the record there appeared evnohafive 
evidetice in favour of the defendunt, and that the 
plaintiff ought not to be nn give any ſubh 
evidence to the point in iſſue, and the court accord- 
ingly refuſed to permit the plain: to go into any 


ſuch evidence, and direQedthe jary to find in favour 


of the defendant, wherefdte the plaintiff's counſel e- 
cepted to the ſaid opinion and direction of the court, 
and prayed the faid juſtices to affix their ſcals to the 
faid bill of exceptions, 


N2 A writ 


x 
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| A writ of error was then , brought in the Houſe of 
Lords of Ireland, and on behalf of the plaintiff in 
error it was contended, that the recovery ought to be 
reverſed, becauſt it appeared from reaſon and authori- | 
ties in law, that if a perſon inſane, or an infant under 
the age of: twenty-one years ſuffered a common reco- 
very by attorney. it was an error for which the com- 
mon recovery ooght to be reverſed; the acts of an 
infant and thoſe of a perſon non compos mentis being 

equally invalid in this reſ pect, they not having a. ca- 
pacity to transfer an authority to a third perſon, to a& 
j for them. That as to the ſecond error ariſing upon 
} 8 the bill of exceptions taken to the judgment of the 
"8 court of King's Bench, which was, that the plaintiff 
in error was by matter appearing upon the face of the 
record precluded. from trying the fact upon which iſſue 
was joined, and though the iſſue was joined, and the 
plaintiff and defendant agreed to try it by the coun- 
try, yet the jury mult try it without evidence; it was 
a doctrine which had never been heard of, and in 
ſupport of which no eaſe could be produced. The 
doArine was, that the plaintiff was eſtopped from 
giving evidence, becauſe it appeared on the record, 
that the Chief Juſtice of the Common Pleas i had 
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0b the e of the warrant of attorney ; ; nf 
for this reaſon the plaintif muſt be precluded from 
giving evidence of the incapacity of the late Lord 
Ely, at the time of the aan, dern W the war- 
11 of f attorney. 


In anſwer to which it was contended, that the in- 
| ſanity of the vouchee (who it was admitted appeared 
by attorney) was a matter of fact which, if true, made 
the recovery erroneous, and that the —— was not 
| . from aſſigning i it as err. 


When a recovery is ſuffered by warrant of attorney, 
the very foundation and the whole of the procceding 
is the warrant, and if the party executing the warrant 

has not capacity to execute it, every thing that follows 
in conſequence of it muſt be void; it is the principal, 
and every thing afterwards is the acceſſary, and mat - 
ter of form. It is a principle of law, that a perſon af 
that deſcription'cannot ſuffer a common recovery, can- 
not make a warrant of attorney: the caſe of an infant 
15 the ſame ; he cannot do either of thoſe acts, and 

2 jury is to decide the fact, whether he was or was not 

an infant. There are ſeveral authorities to ſhew that 
the ſame principle is adopted in the caſe of perſons 
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Who are zen compor, as in that of infapts. In the 
caſe of Thompſon v: Jreach, Lord Chief Juſtice ole 
and all the other Judges were of opinion that a ſur- 
render by a perſon nen compar vas abſpluteſy void, and 
that the caſes of infants and perſons ann .compor Were 
{ parallel in all things, except that a perſon non compos 
could not ſtultify himſelf. This caſe is alſo reported in 3 
Med. 30l· ang there it appears the court uſed this ſtrang 
expreſſion: © The grants af infants, and of perſons 
% nan compors are Parallel both in lay and reaſon.” If 
this doctrine be true, it will-be only neceffary to ſhew, 
that if an infant ſuffered à common recovery by at- 
- torney, the perſon-in remainder might aſſign that fact 
2s an error. 1 Roll, Abr. 755. PL 6. If an infant 
brings a writ'of error by his guardian, and it appears 
that he ſuffered a recovery by attorney, it ſhall be 
tried by a jury, 2 Roll. Rep. 85. There it was a caſe 
of a recovery fuffered by huſband and wife of the 
wife's eſtate ; the error was, that the wife was within 
age, and had appeared by attorney. Iſſue was join- 
ed in the fact, and it was held by the whole court 10 
be error in fact, and to be tried by a jury. The ſame | 
1 doQrinc is eſtabliſhed in Cre. Elia 739. and in 5 Mod. © 
209. Thus it appears to be ſettled, that if an infant 
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appears by . it is error in fad. Perſons now; 
zompor and infants are in a fimilar fituation in this 
refp683*"Te therefore follows, that the appearance 
Lord Ef, if he was ren compoe, is error in fact. If 
the principle that governs both caſes be the Ainet 
ſomething muſt de ſhewn in the. warrant of attorney 
to diſtinguiſh this caſe, ſome difference in horn power 
of the Chief Juſtice. 


7 * . happens that any minute inveſtigation is 
made by the Chief Juſtice; it is as much his duty 
not to take a warrant of attorney from an infant, as 
from an idiot 3 he ought not to take it; but if he 
does, it is not concluſive z it is as ſtrong to ſay he was 
an adult, as to ſay he had a ſound underſtanding : it 
may as well be argued; that the Chicf Juſtice would 
not let him acknowledge the warrant if he was an in- 
fant, Infancy is triable by inſpection, like idiocy. 
The trial of the fact in court is concluſive without a 
jury, but if the Chief Juſtice takes it upon himſelf, it 
concludes nothing 3 it is not his immediate bufineſs : 
the Chief Juſtice, in diſcharging this part of his duty, 
does no more than commiſſioners acting under a 4. 
mus poteſiatem de attornato faciende, and an acknow- 
ledgment before ſuch commiſſioners is not concluſive. 
5 It 
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It may be argued, that there ; is 4 reſpec due to the 
Chief Juſtice ; that his office is ſacred. —lt is, admit- 
ted, that, in the diſcharge of his. judicial office, he is 
not to be queſtioned ; his integrity is not to be at- 
tacked 3 but every other error (ſays Lord Bacon) ** 
cept * may be aſcribed ar him. 


14114. 


Agother on 5 is, that it was a matter of record 
that he was of ſound mind, and that ſomething ap- 
pears on record from which it is to be inferred, and 
cannot be contradided. The whole that is ſaid (and 
that is not on record) is, that the Earl appeared by at- 
torney ;- but the warrant of attorney makes no part 
of the judgment, it is no part of the record, it does 
not go into the office of the prothonotary ; and when 
the judgment is made up, that officer returns the re- 
cord , without the warrant, and does not return that 
until required by a ſpecial writ. Antiently the dedimus 
poteflatem never came into the court of Common 
Pleas ; it went into the court of Chancery z it was, no 
part of the record. But even admitting that it was 
part of the record, ſtill it does not eſtop the plaintiff 
from giving evidence of idiocy, ; the counſel for the 
defendant were well aware that it did not, otherwiſe 
they 
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they would have relied on it as an eſtoppel by demur- 
ring or pleading : but inſtead of that, they came to 
the. bar of the King's Bench, made the objection of 
| a ſudden, and the judges were obliged to give that 
opinion of a ſudden, which, if they had time to con- 
fider of it, they never would have given. 
Even if the warrant be conſidered as part of the , 5 2 
cord, yet it is no eſtoppel. An eſtoppel is an ad by 

record, deed or pais, by whieh the party is eſtopped | 
from diſcloſing the truth of his caſe ; this is not ar- 

tificial reaſoning; it is the very fact, it is exactly the 
preſumptio Juris et de jure. But it is a ſettled prin- 

ciple, that eſtoppels ſhall not be favoured. Co. Litt. 

352. 4. They are even conſidered as odious. Co. 

Lite 365. 5. Another rule as to eſtoppels is, that 

every eſtoppel muſt be certain to every intent. Co. 

Litt. 352, 3. The eſtoppel here is, that Nicholas 

Earl of Eh acknowledged a warrant of attorney, from 

which it does not appear that he was of ſound mind 

when he acknowledged it, or before, or after, or even 

at the moment, it can only be inferred - it muſt be in- 

ferred, that the Chief Juſtice enquired as to his capa- 

city, and found him of ſound memory. But in caſes 
of eſtoppels, this cannot be ſupported by inference 3 \ 


it 


Ante p. 61. 
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6 muſt appear direäly before the court, Here the 


queſtion of inſanity was not direQly before the court. 
The late Earl was not before-any part of the court, 


but the Chief Juſtice; and a party may aver againſt 
the record, where it is not the act of the court. The 
caſe of Lord Banbury is ſtrong to this purpoſe. He 


was indicted for murder, and petitioned the Houſe of 
Peers to be tried at eie Gab. 3 They determined, that 
he was not a Peer of Parliament, and the indictment 

was proecedcd on in the King's Bench, and he pleaded | 
his peerage there 3 to whieh the Attorney-General 
replied the judgment of the Peers: to which Lord 
— demurred, and the aer was allowed. 
The court agreed, that he was not cſtopped by that 

judgment from pleading his | Peerage, becauſe - the 
| queſtion of his Peerage was not directly befare the 


7 Peers, but incidentally. But they held, that if there 


had been a queſtion of Peer or net Peer referred to 
that Houſe by the crown, and that they had deter- 


mined he was mo Peer, men 
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In the caſe of Mga v, Hanne 1 Wilfn's Rep 35. 
where the error. aſſigned. was, that the vouchee. died 
belars the return of the writ of Sunwoneas ad Har. 

rantizandum, 


| that the plaintiff ws not eſtopped from aſſigning this 
fact for error, becauſe the death of the vonchee was 
nat contrary to, but a matter collateral to the regord, 
and properly afligned and triable per pois, From all 
_ which jt was concluded, * inſanity might 
be admitted in this Faſt. 5 h 
| hte aha had . 
of error brought ſixteen years after the recovery ſuffer- 
ed, fourtcen years after the. death of Earl Nicholas, 
whoſe capacity was now ſought to be queſtioned, ma- 
ny years after the death of the Lord Chief Juſtice who | 
took the acknowledgment, and after a varicty of aQs 
of dominion by the late Earl Nicholas in favour of cre- 
ditors and purchaſers. If then the plaintiff could, un- 
der theſe circumſtances, over-reach a common recove- 
ry upon the ground of incapacity in the man who had 
ſuffered it, the miſchiefs would be endleſs. The com- 
mon aſſurances of the realm would be ſhaken ; the 
land-marks of property would be deſtroyed, and no 
man could ſay that he held his eſtate by a ſecure title, 
becauſe it would be in the power of any man, merely 
for the purpoſe of litigation, to queſtion ſuch title, 
not © 0p any defect ee upon the face of it, but 
merely 


22 


( 


mon recoveries would be referred to the deciſion of a 
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merely on an allegation that a common recovery (the 
ground and foundation of it) was ſuffered by a perſon 
who had not a ſufficient degree of capacity to enable 
him ſo to do; by which means the eredit due to judici- 
＋ characters would be impeached; 3j uries would be re- 


ſorted to, to decide upon the integrity, fkill and abili- 
ty, of the judges of the land; and the validity of com- 


jury, againſt the ſolemn adjudication of the court of 
Common Pleas; a court to which alone the law has en- 
truſted the care of them, and which, in the eye of the 
Laws is ſolely competent to guard againſt any abuſe of 
that privilege, which confeſſedly belongs to every man 
who has an eſtate tail. | | | 


T hat if a a common recovery y could be impeached by 
writ of error, upon the ground of incapacity in the 
part y acknowledging a letter of attorney, by parity of 
reaſon a fine levied by a feme covert might be im- 
peached, upon an allegation that ſhe really ated under 
conſtraint of her huſband, although the chief Juſtice 


of the Common Pleas, by receiving the fine, after hav- 


ing exammined her, had determined it to bes an act 


of 
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of her own free will; the principle in in both Y be. 
ing preciſely the ſame. In both caſes the Chief Juſtice | * 
bas a judicial diſcretion to allow or diſallow t the e parties 
to perform an 0. of record; 5 and, the e 


Joltice having once exerciſed that diſgretions, it. is, in 
boch inſtances, final and concluſive ; and upon this 
principle, that in all calesghere muſt he ef fome conclu- | 
| five evidence—evidence beyond which courts and ju- \|- >; 
5 ries cannot go; py in fines: and recoveries, the. pecu- 
liar neceſſity of adhering to this principle i is obyious. 
They are the common aſſurances of the land ; ; the title 
of every man to land, or to real ſecurity for ky duc 
to him, muſt almoſt neceſſarily, in the courſe of oo 
or three deſeents, depend upon 2 common recovery. 
| If then the judicial diſcretion of a a judge admitting a te- 
the adrantage of * 1 8 Foy the degree of capacity 
of the man who has done ſuch an 265, could be after- 
wards queſtioned ; and that too, after an interval of 
many years from his death, who could ſay, that he 
held his property by a ſecure title ? 4 of record muſt 
loſe their credit z they would no longer ſtand upon 
their own a but muſt W pon © the deciſion 
of j Juries.. 
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| That a common recovery was but a certaln form — 
1 allowed by the law, to be obſerved for the better 
affurance of lands, and was origi inally introduced for 
the Ae e of en eſtates rail, remainders, 


In the language of of Lord Hobart, 6c « judges 4 are aſtute 
ce in ſupporting them, and in inventing reaſons to 
ce maintain their authority.” Defeats which i in | adver- 
| 7 Nie _ would be fatal, are overlooked in com mon 


- 
* ' , 
* 8982 4 
* 


After hearing counſel on (this 1 writ ' of error, the ol 
| n N was 3 to the < judges, © & whether li in a 
4 pears by attorney, the caption of the warrant of 
| 9 attorney, appointing ſuch attorney appearing 6 Gon 
{ <« the record td be taken by the Chief Juſtice of i the 
ee Common Pleas, out of court, was EY evi 
e dence of the capacity of fuch rouchee as. to the ſound 
ec neſs of his mind to make fuck ame. at mukke 


as e weer A n 
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The judges were divided. But the majority wereof 
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| { opinion, that the caption of the warrant of attorney, ap- | 


Co 
. pearing . 
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pearing on thi pheord: to be taken by the Chief Jef. 
tioe out of court, was not obhelub ve cvixtence of he) 
| capacity-of the voueher · Whereupon it was ordered 
and adjudged that the judgment given ia the court of 
King's Beach; ſhould be: reverſed, and that tho verdi 
ſhould: bu ſet aſide and annulled, anch that the par 
ties ſneuld proceed to a new trial upon the hue join» 
ed between themas in the ſaid record. 


l 


A new trial was accordingly had on the 22d of N. 


vember, 1784, at the bar of the court of King's Bench, 9 
when the Plaintiff's counſel offered to give parol evi- 

dence to prove the fact upon which iſſue, was Joined, 

that i is, to ſhew, that at the ti time of the caption of the 

warrant of attorney, fe. the ſaid Ni icholas, Earl of | 
Eh, was ; of unſound mind, ſo As not to be able to ma- "0 XS 
nage himſelf, his lande, tenements, Te. But Be 

counſel for the defendant inſiſted, that the plaintiff b 

ought. not. to be allowed to co into ſuch evidence 

as his counſel had offered, inaſmuch as they on 

the part of the defendant had evidence of re- 


cord to produce, which was concluſive to the fa in { 25 


iſſue, and therefore could not be controverted, that M 


to fay, a commiſſion iſſued out of the court of Chan- | 
cery, on the petition of George Rochford and Alice 
his 


A PP E N D I X. 


Bis wife, the father and mother of the plainti®; on 
© behalf of themſelves and of the plaintiff, to try the ſa | 
nity of Nicholas Hume, Earl of Ely, and the inquiſi· 
tion taken in conſequence of ſuch commiſſion, by 
which inquiſition it was found that the ſaid /Nicholgs 
Hume Ely, was not an idiot, or a perſon of unſound 
mind: and alſo a fine, with proclamations levied of 
e lands of which the recovery ſought to be impeach- : 
ed had been ſuffered, and taken before the chief juſtice 
of the Common Pleas on the ſame day on which the 
warrant was acknowledged, which was levied to Henry 5 
Loftus, for the purpoſe of making him tenant to the 
præcipe in that recovery. "The court being of opini- · 
on that this was the proper mode of proceeding, the 
defendants counſel accordingly gave in evidence to the 
jury, the faid commiſſion and inquiſition, finding that 
Nicholas Hume, Earl of Eh, was not an idiot or pet⸗ 
ſon of bnſound mind : and alſo a fine, with proclama- 
tions, levied by the ſaid Nicholas Hume, Earl of Eh, 
of lands, &c. in the ſaid recovery to Henry Loftus 
for the purpoſe of making him tenant to the precipe, 
and which was taken by the Lord Chief Juſtice of 
the court of Common Pleas, on the 8th July, 1767, 


bring, the ſame day on which the acknowledgment of 
the 


APPENDIX. N 
the'warrant of attorney was taken by the ſame e Obief | 3 
Juſtice. And the counſel alſo gave in evidence the, 4 i, * 
warrant of attorney and the caption thereof. Ad — 
the defendant's counſel thereupon inf ſted that the | 
laid inquiſition, finding that Nicholas Hume, Earl of 
Ely, was not an idiot or perſon of unſoond. mind, bad 
for ever concluded that queſtion. That the fine and,” 
recovery were both before the court; that the fine was 
of the ſame lands, and paſſed the ſame eſtate on the 
ſame day to the tenant to the precipe in the recovery, © 
| on which the warrant of attorney, was acknowledged, ; 
and that it conſtituted a part of the ſame aſſurance : ( 


3 


/ 


+ 
= + __ 


that the fine gave, and was meant to give operation 
to the recovery, and that without it the recovery 


would have been a mere nullity; that therefore there | | 
was a maſs of evidenias; conclufive to the ſanity of 25 ; 0 ; 

Nicholas, Earl of Ely, and of a nature not to be oon | % E | 
' troverted, laid before the court, and that no parol 7 7 : 


evidence could or ought to be received on the part of 
| the plaintiff as to the iſſue depending. © 


The court having declared it to be their opinion that 
the ſaid fine, precige and concord, together with the 
caption of the ſaid * as * the ſaicd warrant 
Vor. I eien 0h 


F 9 : a 5 45 
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attorney and the . ere concluſive 


43 7 
4.4 * 


Thidewref ahefanity of ithedeid Ear of © upenitthe 


faidt iſſue : A verdi& was thorefore foural for ahbe do- 
feſidant; anti juugment given theroon by the :oouirt of 
King's Benoh, © that che judgment of the vourt of 
„ Commn Pleas ſhbuld be in all things afftmed, 
& and remain in Tull force und uffect, not withſtand- 


jos the cauſes I 


5 flo itt 2:11 lieg bun 204 
bill ain was taken to the opinion of the 
court, and welt” of error was . in te Houſe 
of Lords. 


* 
i od * . 
1411 


OY 


| * of this writ of error, it was contended 
on the part of the plaintiff, chat the court, of King's 
Bench had erred in their judgment, and ought to 
have permitted the plaintiff in error to have laid be- 


| fore the. jury, evidence to prove the fact referred by 
both. partir: tothe i jury, and ought not to have deter- 
| mined that the ſaid fine and the caption of the ſaid 


warrant were concluſive evidence of the ſaid fact. 


* # < 
” ? * 11 , Fo . 4 
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7. Iiſt. Becauſe it Was an incontrovertible maxim of 


lar, that the fine of a'tenant-iaxtail: did not take away 


iche right of him in remainder, but if the fine levied 


* P > B N 4 * 
by Mabel Hort, Kar- of Eh, mould. be held, 


eliiſive evidenec-of his ſanity againſt the plaintiff i in 


error, ſo as 0 eſtop him from Proving bat, Farl 


MNiobolas was nat of ſound mind at the time ſet fam 


in the pleadings, then the fine of the tenant in tail 
would be made by the judges, to.,do-,indire@-that 
which the law declares it cannot do direct, namely to 


deſtroy the title of the remainder-man. 


#4 £ 6+ 2 
* 


Adly. Becauſe the Houſe of Lords having reverſed 


the judgment of the court of King's Bench, which, hgld 
ithe record of the recovery concluſive evidence of the 
ſanity of Earl Nicholas, and having directed the Par- 
ties to proceed to a new trial of the iſſue joingd be 
\ tween them upon that fact, it was.now ſettled, hy the 
| final judieature, that a recovery. ſuſfered by warrant 
of attorney, might be reverſed for the incapacity;of 
the vouchee, appearing by attorney, and chat the de- 


mainder · man affected by that erroneous recovery had | 
- right to prove before a jury, that the vouchee in the. 


_ recovery, was nen compos mentis; hut if the fine of 
Nicholas Lord Eh, ſhould be allowed,to operate as an 
eſtoppel againſt all proof of the unſoundnęſs of his 


mind, at the times ſpecified in the iſſue, then the | 


O 2 | recovery, 


"APPENDIX. 
- tecovery, which has been adjudged reverſable for 
that error, would become irreverſable by the effect of 
a fine, which in itſelf could not prejudice the right of 
the appellant, the remainder-man, and thus the late 
decifion of the Houſe in this caſe, would be rendered 
altogether nugatory and ineffeQual. - = 


zdly. Becauſe the preſent aQion was 2 writ of error 

to reverſe the common recovery ſuffered by Earl 
' Nicholas; and not to teverſe any other act of his what- 
ſotver; the validity or effect of the fine was not now 
in comtrovetly between the parties; the rule, which 
ſays, that a fine ſhall not be queſtioned for the inſanity 
of the conuſor, applies not to the caſe of a plaintiff 
who does not ſeek to impeach or interfere with that 
fine, but merely to reverſe a judgment in another 


" ſpecies of real action, namely a common recovery; 


the fine may be good, and the recovery erroneous; 
and although a fine may be allowed to prote & itſelf 
yet to infer from thence, that any other act of the 


perſon who levied that fine, ſhall not be impeached 


for inſanity, was to give an operation to fines, which, 
till the preſent caſe, has never been thought of. 


8 199892 "= 0 5 4thly. 
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_qthly. Becauſe the iſſue in the preſent _ was, 
whether Lord Eh was, on the 1th day of June, the 


day of the zee of the writ of entry and on the 6th 
day of Juh, the day of the judgment, and the $th 


day of July, the day of the ſuppoſed acknowledgment | 
of the warrant. of attorney of ſound mind, &c. and 
| if the plaintiff had given ſufficient evidence of, inſa- 


nity at any of thaſe periods, there ſhould have been 
judgment to reverſe the recovery, but the caption. of 


the ſine could not have proved the ſanity of Eat! 


Nicholas at thoſe ſeveral periods; and therefore ought 


not to have been allowed to operate as, an eſtoppel to 
the evidence on the part of the plaintiff. | 


"my Becauſe 1 the preceding reaſons it mani - 


* f? 21 . 


feli appeared, that the fine levied by Earl Nicholas, 


was not concluſive evidence # his faniy, upon the 


ares; 8 , TI 4 45 e 


Ti +16 


iſſue Joined | berween is parties in this cauſe, and i 
had been folemnly. decided, that the warrant of at- 


torney acknowledged before the ſaid Chief Juſtice 'fo- 


; iS TROY +360 5 7 


the; common recovery was not concluſive evidence of 


„nne Anne: 6 „ hn 


| ſanity ; ; fo far therefore as the Fe of the court 
of King's Bench declared the fine to be, in this | 


Ty ne 2 $2 # 5: 


aQion, concluſive evidence of his ani, i it militated 


nd the ſettled maxims which govern fines an 


recoveries z 
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bebbberler; and to- für as it decfaredꝰ the warnt of 
attorney to! be cotidlaſfor evidenet of He" faulty, it 
vn dtrecliy filbvetfivr of the former judginer. And 
ff beiter the fins the wartant of dttorhey, er Wh 
fqtintton, wert ſepurately ebuclüßtve evidince of in 
Aifity, it was impoifible they cbünd Betötuk fb By bb 
ing united; for thigh feveral cirtümſtances wheit 
foie together; ma greatly” incredfe "the miſo bt 
weight of evillence," yet it” ſeettted' repiigttanit to ke 
lifthrat eoiiffe of tfings that Ghctiffve evidente 
Wola atife Ho Wed ſd mäny Gircumitdiicer or prebth 
or evidences,” rid ww Which wis In fel "obhof 
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ſi ve evidence. 
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h dh if 
ih Beczuſe the prin had here jo joined I iſfuc ve L on 

the fact of fanity ; the queſtion, | whether Nicholas, 
( 17270 3} IT nose 108 4 
Lord Eh, was of ſound mind, or not, tt the times 
+5163 eit Hi saint ml = n99W3iod bom: vo! 141 
mentioned in the pleadings, was 4 mere m 1 of 
75 1877 78 BBI ect p LE Tort 
fac, fit only to be tried and decided 15 a jury, — 
was a point, which the parties had themſelves ex- 
2 if — 417022 18 A . SAL. 
preſily referred to a Jury ; ; it was therefore conceived 
2 4 : ii 
that the jury ; ought : to have been permitted to try the 


10 63963 el N 


point i in fue | between the parties, and that the plain- 
oi. 
tf had 2 right to o Jay his evidence before them. 
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7thly. 
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-pihly; Becanſe the, off of the. iſſue Inyo. in this 
caſe, on. the, plaintiff in Erco and the defendant 
ſhauld not have been, permitted to. havs gone into any 
exitence an his pan, uptil the plaintiff had laid the 
whale af the evidence which ſupported þig allegation 
in the pleadings. before the jnnys whe, were. ngt bound 
by eſloppels, but might find the truth if thex thaught 
dt. Whereas. the court ef, King's Beach prevented 
the plaintiff fram laying any evidence gn. his part 
before. the jury, and permitted the defendant 30 . pror 


duee evidence, which enen, in their ovn opinios 


was. not concluſive ; that is, the court allomęd onę af 
the parties. to go into the proof, of his fand denige 
25 thas rigbt to the os Ee & Dorm vip 


* a 


— * | 
4 1 . 75 F 1 ww EE 
F#* : 132 * 28 282 1 1 37 9 94 522 2 e 


On the other ide it it was contended « on behalf of of the 


. 1 93 
deſeqdant in engt, that the judgment of the cou 
of King's, Bench ſhould be affrmed, for the follow- 
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(am vis aff . 2! 5 92060 401 U 1 118811 tt 
it. = Becauſe the inquifition, finding, 6 that 
Salts * nn | 20 Hr 
s « Nicholas Theme, Earl. of Eh. was not an idiot, or 
„ perſon « of unſound, ming,” was concluſive, as to 
| 10577 


the fact in : jſſue upon the preſent writ of error. With 


: 1 * 1 ++ «4 ««< 4 


Frum to | perſonal diſability, arifing from « a defe& of 
- underſtanging, 
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underſtanding, the law admits of 3 no degrees in ſuch 
Aeta, fave only idiocy and lunscy A man of full 

| age neither idiot nor lunatick, it, in the eye of 'the ; 

law, completely ſui juris. No act of his can be im- 

peached in à court of law, for defect of underſtand - 

' fng; and in a court of law, no man can be conſider- 

. to be eithet idiot or lunatick, until he be ſd found 

on record. The antient mode of proceeding in order 

Je to aſcertain the fact of idiocy or lunacy, ſeems to 

babe been by writ ditected to the ſherifr or the 

ö efchicator:” The modern practice is, to petition the 

9 hatch, ho be a commiffion to inquire; whether 

d ubei the. party be idior orilanatick. In eher exe; 


we” 


= the inquiry muſt be by a jury'of twelve mon, who 


proceed to determine the fact, as well by extrinſick 
evidence, (ir neceſſary) as by perſonal exaininition. 
1 upon the inquiſition returned, the party be found 
idiot or "lonatick, this finding is traverſable; but if 
; be be found not to be idiot or lunatic, this finding 


is not craverſable. In the one caſe, the party may 
himſelf, or | his friends may, for him, come into 
the court of Chancery, and defire that he | may be 
* examined, and the trial ſhall be by examination, 


5 and the finding upon that examination, be it what it 
55 may, is peremptory. Bro. Tit. Lliot. Pl. 4. 9 Ce. 31. 


7 F. N. B. 13. 233. New Edit. 5731. The law then ap- 


- TY 
pars to be clear, that whether upon a writ. iNſued, 


idiota inguirenda, or upon a commiſſion iſſued for the 
ſame. purpoſe, a man, if; he be found-idiot or lunatick, 


may traverſe that finding, and the: finding upon ſuch 


traverſe ſhall, be peremptoty s but if he be found ſane, 
ſuch finding is, in the {firſt inſtance, peremptory, 


. 


and never can ba traverſed: and ſo it was determined 


in a former. ſtage of this cauſe, by the Lord Chaneel- 
Jor Bowes, upon an application made on the part of 
the plaintiff to his lordſhip, to dire& a new enquiry. 
with reſpect to the ſanity. of Micbelar, Earl of Ey, 
when, his lordſhip. was pleaſed to declare, that there 
n was no inſtance. in the; biſtory of the Engliſh law 
ol à ſecond inquiry, where therperty was found 
kane, that upon ſuch a fnding the: party was, for 
Acer, in the eye of the law completely ſui- juris, 


and accordingly his Jordſhip diſcharged. an order of 


his court, which.reſtraingd Nicholap, Earl of: Eh, from 
ſuffering recoveries of his eſtates in ', conſequence 
of which, the recovery, which the plaintiff now 
. r 


} 


itt { N fi ww” + ATITE 52 N 


\ ally. Beat, I, during.the iſe gf de be, 


after an inquiſition finding him ſane, no farther 
enquiry can by law be made reſpeQing his ſanity, 


it 


- "FI 
Fi . . 4 , 
: Ge ” Fes KS POSE, > 
121 1 N 1 1 - 1946-5 $4 ad 
, * 2 . * 4 _ * 

. * * — 4 2 N . * ** 2 
14 | 2 JC 
52 F BO, | it 1— Ca T | 0 125 "MEE 4 2385 * 

* 8 * 
1 — 


* E N 5 7 X* 


it ſeems to cn very great abluntityand in raja, 
on the face of 7p: to ſuppoſe e 
by perfonal inſpection, in the: caſciof a. travorſe by a 
party, who is found idiot or lunstick, perſonal enami- 
nation is: the only mode of trial which can; be ad 
mitted; and this alone ſaeme deciſive! againſt che 
plaintiff, upon the preſent queſt iom anc} fo os 
deen 3 3 41. 7 "ol 


: 4 7 4 1 d z * N 4 a 1 * 4 +» 4 22 
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- qaly; "If; . been 
found ſane upon à ſolemm trial” by the verdicb ref 
twelve wen, his heir, or a> emi⁵der- man; flull BY 
allowed to impeach his acts, upan an allegatiom of 
inſanity, the miſchief and injuſtice vf ſuch . pr 

„would he truly airing; Ther dhe I 
HMuing a commiſiton of idibey or dunaey, is to aε,,E 
tain, whether the party ſhill'be allowed" to exerciſe 
ts of ' dominion over his property; or whether this 

perſon and'eftare; ſhall be taken into the ouſtody of 
the crown, for the benefit aud ſafety of his heir e 20 
cordingly, no act of a man can be impeached in a 

court of law, upon the ground of infanity, until 
after inquiſition, finding him idiot ot lunatick : after 

Ann d dd wal d 42 ſuch 
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| 1 r Þ Win OE 
fi an inquifition; allenations y Fim ——— 
may be avoided by fire Jurlar it the ſyit of the 
crown, bat at the ſuit of the crUwI only and ib qc 
alienation hab been by matter of record; it cannot ke 
avoided by ſcire facias at the fit of the eri, I C. 
126. What then muſt he, the r to pur- 


d ras: 2 n! 
chaſer and  greditors, Mw may, be indeed io n 


18 


with 2 75 who, u upon a biene trial, | has, been 4. 


161212 


termined to. be, in the eye « of \the law, complgtel nd | 


344k — 


1 3 Jurig if at any diſtance of {ime 3 after his death, 


| 729 20? 
his heir, or, 2 .remginder-man, ſhall b. be : allowed, to 


impeach. | his acts, whether of record or not, IS 
alledging .ingapacitys ang; that too, when from — 
death of; the party, the proper mode of trial, by per. 
ſonal, inſpęction, has become impoſſible ? IK is | there- 

fore hymbly ſubmitted, as was emphatically tated, 
by the Ar, la aw authority in this kingdom, 1 in deli- 
yering, his opinion judigially | in a former age of this 
cauſe, - * That no court of "juſtice is naw at liberty 
% 89 into an enquiry,,. whether, Nicholas, Earl 
« of Ely, was an idiot or of unſound mind; the 


cc finding i is concluſive ; ; that point has now received 


«6 2 final determination in a pr rave. ' courſe ; 
5 9 oper, Hub en pol 


66 and, if it could be again « examined into, it would 
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be of moſt 3 conſequence: in the Earl's 
4:life-time; he might. have traverſed, if the finding 
e had been againſt, him, but the finding was for 


4e him, by which, he was left to the, liberty of his 


44.4 


„ perſon, and of his eſtate.” * n N e 868 
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thly., It was contended, that "the fine | in this 


ts nila 


caſe, i if it ſtood alone, muſt of neceffity, conclude 
the he qoeion of fanity. In _— real aQis; jon, there 
muſt be a 2 demandant and tenant; ; the demandant i is 
= party grieved, who, i in 2 courſe of Juftice- de- 
mands reparation, for à tort done to him; the tenant 
is the vrong doer, the withhoſds the lands de- 
W hence it is, chat in every common recovery, : 
it ts nedelſary, i in the firſt inſtance, "that the party 
who means to ſuffer" it, mali convey An eſtate of 
freehold i in the lands to the? H6ininal tenant; "becauſe, 
though a common recovery, is, 'ts ſome intents, deem- 
ed a fidtitious proceeding, yet forms of an a adfetſary 
Gion muſt be obſerved.” In this caſe the freehold 
was conveyed by Nicholas, Earl of Ely, 0 Henry 
Loftus, the tenant in the r recovery, by fine. It can- 
not be queſtioned, that the Chicf Juſtice who took the 
acknowledgment of that ae, by ſo doing, judieially 


determined, the capacity of Earl Nicholas, to ac- 


knowledge 


EEE TIES 
1 the lus, or in other words, to convey the 
freehold of his eſtate, for the purpoſe of ſuffering a 
common recovery. It was, accordingly, admitted in 
argument by the plaintiff *s counſel in the court below, 
that the fine could never be ſhaken, upon the ground 
of incapacity in Earl Nicholas ; but an attempt was 


made, to evade the force of it, by inſiſting,” that, 


vith reſpeR to any diſtin& and different proceeding, 
no evidence whatever of ſanity aroſe from it. This 


argument, however, reſts upon a groſs and unfounded 


aſſumption of a fact; becauſe, here the evidence ap- 
plied, not to a diſtinct and different proceeding, bu 
to different branches of one and the ſame proceeding. 


In this caſe the fine was levied by the vouchee, for the 


purpoſe of making a tenant to the præcipe in this | 


recovery; this appears on record, by a writ of entry 
| being brought by the demandant in the recovery, 
againſt the cognizee of the fine, and the fine and 


recovery are but one aſſurance to cut off the (entail, 


Piget, 54. So that, it is plain and palpable, that 


if the plaintiff cannot by law impeach the fine, 
| which makes a tenant to the precipe, for inſanity in 


Earl Nicholas, (which, it is admitted, he cannot) he 


is equally concluded from impeaching every other 


branch of the recovery, which is founded on that 


* A 


4 5 4s | ; | of a ; N 
ne, upon the fame grimnd of incapudity j all ann 
ſtituting one and the fame convdyance or hummen 
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- [5thly. The error aſiigned here is, thatrBarl Nic 
lar was not of found mind at the time hen he ap- 
pointed an attorney to appear for him. Now, the 
acknowledgment df the fine, and the achnowledg- 
ment of the warrant of attorney, were taken at one 
and the ſame time, for one and the fame purpoſe, by 
the ſame Chief Juſtice, and compoſed only different 
parts of the ſame legal tranſaftion, and it is admitted, 

e that the caption of the acknowledgment of the 
* fine is concluſive evidenet of the | capacity of !Earl 
e Nicholas at that time, to convey the freehold of 
his eſtate to the tenant in the recovery; and that 

*«.the Chief Juſtice of the court of Common Pleas, 
* did, by taking the acknowledgment. of that (fine, 
judicially determine his capacity for this purpoſe,” 


Upon what prineiple then, of reaſon or common 
ſenſe can it be aſſerted, that it is not equally conclu- 
five: evidence of his capacity, at the ſame; moment 
to acknowledge the warrant of attorney, which is but 

another, and 2-ſubordivate act neceſſary to give 

effe g to that conveyance, of which, it muſt be ad- 

mitted, 


„ * N. 5 1 * 
| mtted, b Link is n was meant to be the ground 


— 


bim For or that a common | recovery is is but a 
certain form or courſe allowed by the law to be ob- 
ſerved, for the better aſſurance of lands, and vas ori- 
ginally introduced, for the expreſs purpoſe of barring 
eſtates tail, remainders and reverſions. Common re- 
coveries therefore are always objects of favour and 


protection in 2. court. of law. In the language of 
Lord . 46. N are aſtute i in . them, 


| I» a. are „„ common recoveries. 
After bearing counſel on this writ of « error, the 


following, queſtions were put to the judges : 


1. Whether the commiſſion ſet forth in the 
faid record, and the” inquiſition thereon, whereby 
| it was found that Nicholas Hume, Earl of Eh, 
in " the” ſaid commiſſion | named, was not at 
the time of taking the ſaid inquiſition, an idiot, 
or a perſon of unſound mind, with the return of 
the execution of the ſaid commitſion which were 


wt 91 7 


given 


4 ESE e 
wete given in evidence on the part of the defendant in 
error on the trial of the iſſue at the bar of the court 
of King's Bench, in Michael/mas term, in the year 


1784, joined upon the averment taken by the plaintiff 
in error in the faid cauſe, was in point of law, con- 


clufive evidence of the ſanity of the ſaid Nicholas 
Hume, Earl of Eh, at the time of taking the. war- 
rant of attorney ſet forth i in the preſent record, and 
of his capacity at that time as to the ſoundneſs of his 
mind, to make ſuch warrant of attorney, and ſuffer 
ſuch recovery, as in the ſaid record; ſo as to juſtify 
the faid court of King's Bench in refuſing upon the 
trial of the aforeſaid iſſue, to fuffer the plaintiff in 
error' to go into parol evidence offered by him to 
prove that the ſaid Nicholas, Earl of Ely, was of un- 
ſound mind at the time of the ſaid warrant taken and 
acknowledged, and the faid recovery ſuffered, 

2d. Whether the commiſſion and the inquiſition 
and return thereon, whereby it was found that 
Nicholas Hume, Earl of Ely, was at the time of tak- 
ing the ſaid inquiſition, not an idiot or a perſon of 
unſound mind, together with the fine, precipe, con- 


cord, and caption of the ſaid Gne, as likewiſe the 


warrant of attorney and the caption thereof, on the 
8th 
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Sth day of July, 1967, as ſet forth in the ſaid ed; . 
and what part of the ſaid evidence were in point of 
law concluſive evidence upon the iſſue, wilkch came 
on to be tried at the bar of the court of King's Bench, 
of the ſanity of the ſaid Nicholas Hume Earl of Eh, 
and of his capacity as to the ſoundneſs of his mind to 
make ſuch warrant of attorney, and ſuffer ſuch reco- 
very, as in the preſent record, | iſſue having been 
joined upon the averment taken by the plaintiff in 
error on the ſaid cauſe, after the death of the ſaid 
Nicholas, and the ſaid warrant of attorney and cap- 5 | 
tion | thereof ſet forth in the record, appearing to 
have b been made and acknowledged before the ſaid. 

Chief Juſtice of the court of Common Pleas, at the 

| ſame time that the caption of the ſaid fine was taken 8 "2 1 
and acknowledged by and before him, and it appear= — 1 
ing to the ſaid court upon the ſaid. record, that the _—— 
tenant to the þ pracipe in the faid recovery was made "wo 3 
by fe, levied : and acknowledged by the ſaid M. cholas, . Y Y | 
ſo as . to warrant t the ſaid court of King s Bench, in | 3 
celofing upon the trial of the aforeſaid iſſue to permit 0 J | 
the plaintiff i in error to go into parol evidence, offered 3 
by him to prove that the ſaid Nicholas was of unſound 
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mind at the time of the faid fine taken, and _ 


of _—— cs ch POORER — 


. Whether, in, 1 where a a ich e 


tions is levied by tenant in tail, and the præcipe is 
brought in the ſame term againſt the conuſee of ſuch 
fine, and a common recovery ſuffered thereupon, ſuch 


fine, præcipe, and common recovery are to be con- 


fidered in law as one common aſſurance or convey- 


ance, or as ſeparate common aſſurances or con- 


veyances.. 


As to the firſt queſtion, the judges were unani- 


mouſly of opinion, that the commiſſion and inqui 
fition were not concluſive evidence of che ſanity of 


Nicholas, Earl of Eh. As to the ſecond queſtion, 


four of the judges were of opinion, that the acknow- 


| ledgment of the fine was not concluſi ve evidence 8 
the ſanity of Nicholas, Earl of Eh, and three of the 


judges were of a contrary opinion; and as to the 


third queſtion, the judges were unanimouſly of opi- 


nion, that the fine and recovery were to be corldered 


as one aſſurance. 


The 6 of the court of King's Bench was 


affirmed. 


The 


of 


„„ 1 
| The Anthor his been favoured with ha ; 1 
accurate nete of Lord- Chief Baron 7Hvertor's arg - 
ment in this caſe." And as his Lordhip's opinion co- = 
incided with that of the majority of the Judges, and 
also of che Lord Chancellor, it is preſumed that it 
muſt prove W W to th JOE; | 


The court of King's $ Bench bus Atermined, Ne LordCh. 1 = 4 


Yelwverton, _ 
the judges h have all agreed, that the inguiſition ending 9 


Nicholas, Earl of Eh, not to have been an idiot, or 
of unſound wind, is not concluſive evidence of his, 
ſanity at the time of acknowledging, f the, warrant of 
Attorney mentioned in the queſtion; your Lordſhips, | 
| have determined that the warrant of aue is not ink 
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at 15 time of acknowledging fuch b warrant 3. but it is 
1 4 in pais, and triable by: a jury: : the only re- | 
maining queſtion therefore is, whether the fine be = 
conthuſive evide nue of his ſanity, *m the time of ( n 3 
acktowledging\the warrant. - The fine: { do admit is | 1 
goof a judgment, And in, that light L will beg leave to (| 
conſider it 3 but: iO is nottherefore! concluſive evidence = 
of the ſanity of the conuſor, to do another a&.—iIw 
what caſes judgments ſhall cbnclude either as pleas or | 
as evidence, is no where better deſinod than in that 
"24. n 


© 
© WY 
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mind at che tie of the faid fine taken, uad * 
of e, ce OO Ae” 


3 Whether. in caſe where <a with a 
tions is levied by tenant in tail, and the præcipe is 
brought in the ſame, term againſt the conuſce of ſuch 

| fine, and a common recovery ſuffered thereupon, ſuch 
" 5 fine, precipe, and common recovery are to be con- 
y fidered in law as one common affurance or convey- 
ance, ot as ſeparate common aſſurances or con- 


* 


As to the fil queſtion, t the judges were unani- 
mouſly of opinion, that the commiſſion and inqui- 
fition were not concluſive evidence of the ſanity of 


- Nicholas, Earl of Eh. As to the fecond queſtion, | 


four of the judges were of opinion, that the acknow- : 
ledgment of the fine was not concluſive evidence of n 
the ſanity of Nicholas, Earl of Eh, a and three of the © 
judges were of a contrary opinion; and as to the ac 


third queſtion, the judges were unanimouſly of opi- 


nion, that the fine and recovery were to be conlidered 


as one aſſurance. 5 | „ 


The judgment of the court 0 King's Bench was , 


Anme. 


The 


"Mp „„ in of 
Ade Reiber bis bein favbieeh wit the following . 3 

accurate note of Lord Chief Baron Yelvertor's urg ·· 

ment in this caſe.” And'as his Lordſhip's opinion co- 

incided with that of the majority of the Tadges, and 

10 of the Let® | Chancellor, it is enen that it 


6d 


KEE SKES:; 


The court of Kings 8 Bench 8 5 pe Lordcb. Bares 
Yelverton, 


the 8 have all agreed, that the ingyjſiipn 45 ET. 


x 


——— 


of unſound mind, is | not « conclales. ene 115 his 
ſanity at the time of acknowledging the. warrant of 
attorney. mentioned in the queſtion; your Lordſhips 
haye determined that the warrant of attorney is not ind 


wh; { T1 


itſelf concluſive evidence of the ſanity of Lord EH. | 


thy 3 
52 1 


at the time of acknowledging fuch warrant z, but it is 
a inoider | in pars, and triable by: a jury : _ only re- 
maining queſtion therefore is, 4 — the fine be | | 7 
conthuſive evidende of his ſanity, W the: time of ( 1 Y 
acktowledging\the warrant. - Tue fue I do admit is = 3 
goof a jodgment, And in that lights will beg leave to 
conſider it 3 but: iO is not therefore oondluſive evidence = 
of the ſanity of the conuſar, to do another act.—in 
what cafes judgments ſhall conclude-cjther av pleas or 
as evidence, is no where better . tban in that 
D e ee learned 


EDS TIE EEEY 
Aon argument: of Lord Chief Juſtice D- Gi in 


Vol. - XI, p- the Ducheſs, of; Kingflon's caſc;;...* « Firſt, that the 


6s Judgment of a court of concurrent juriſdiction, di- 
« realy upon.t the-point, is as a plea, a bar, orias-evi- 


« dence, concluſive between the fame. parties, upon 


« the ſame, watter, directly in queſtion in another 
« court. Secondly, that the ur F of a court of 
& excluſive Jo uriſc ſdiction, ane upon the point, is, 
« in like manner concluſive, upon the ſame matter 
% between the Tame parties, coming incideritally * in 
ec queſtion,” in another court, for a different purpoſe, 
6. But Atme the Judgment of” a concurrent or ex- 
ce clufive Furifdigion is evidence 87 = matter, ; which 


1 


«« came altera i in b though'v within their . 


{> 321 2b 4 


*. riſdiffion'; nor e any matter incidentally cogniza- 
Tf 18 531 is 28.19). 2 5143 9533 72 

« ble; nö of any matter to e inferred by argument 
sii bits did ni en 


0 from the judgment.” 


242 941 1odfodv. 7 2101933413 10iftup. Zniniem 
Theſe rules are laid down! with nch preciſion 
and accuracy, that there. i nat a ward contained in 
them which has not its ſtetling value; non has a tafe 
been * nor do. I beſieve acaſei cinche putz hihich 
does not fall! withinbthem, forceither they are cafes; 
where acts of parliament: have :cftabliſhed exolufive 


juriſdict ions, between certain parties, as of ::6ertifi- 
Þ* 4x5 - 4 cates 


1 ND ** 
ate of commiſſioners for ſettling army nccounts,. or Sa, t., 
of the proof of debts before commiſſioners of bank - Doug. 55. 
rupts under the control of the great ſeal, or of ſen⸗ | 
tense! in matrimonial cauſes, annulling a marriage, x Salk. 29. 


2 Stra 4960. 
where one of the parties, in a Civil wle, claimed a Carth. 225. 


title, or founded a defence upon ſuch marriage ;- or g * my 
they were ſentences of excluſive juriſdiQion, acting 

directly in rem, and ts which all the world are ſup- 

poſed to be parties, as condemnations in the court of 

Exchequer, which are had by publick proclamations, 2 Black. Rep. 
| inviting all perſons whatſoever, | to come in, and 5 7 | 
dlaim their property, or the ſentences of Admiralty Broom's eali, 
courts, which judge between nation and nation, and — == 
from whoſe decifion there lies no appeal but to the ws 
ſword ®. But in afl theſe caſes the parties to the ſuits, 

or the parties againſt whom the evidence was re- 

ceived, and who were conoluded thereby, were parties 

to the ſentences, and had aequieſbed under chem, ot 

derived under thoſe who had, or elſe the ſentences 

were pronounced in ſuits to which all Fele were of _ . 

night have been parties. N 


24 


Nov, 7 a 8 | were like an ordinary judgment of 


a court of competent JuriſdiQion, it would not be 


W 


”* 


®* This of the argument applies. to caſes that were cited at 
the bar 41 then —— Carleton, now Lord Chief 
Juſtice 1. the Common Pleas. 


AN DEN nN 
concluſive evidence in the preſent inſtance, and for | 
theſe reaſons; becauſe: there is no act of parliament 

which has, made 8, fine under theſe circumſtances 

| concluſive againſt a remainder- man; the remainder- 
man does not claim under the fire; he never could be 

faid to acquicſce under it, becauſe he could not im- 
peach it 3 he. is no party to it, nor does he claim under 
any man who is. And though I muſt acknowledge 
that ſi nes do in ſome reſpects ſtand on à ground pecu- 
liar to themſelves, a ground hęreon the wiſdom of 
our anceſtors hath placed them, for the aſſurance of 

5 titles, and quieting of poſſeſſions 3 yet I-muſt ſay that, 

that memorable act, which gives to fines their pre- 

ſent force and efficacy, which direct their operation, 
and where they operate, has made them irrefiſtible, 
does not in apy, of its proviſions, materially depart 
from thoſe rules, under. which other judgments haye 
been held to be concluſive : the effect of that act is 
Caſe of Fines. twofold. Under that act a fine with proclamations, 


"i g Co. 87. 4 3 e . 
F Purſlow's caſe by tenant in tail, whether the proclamations are finiſh- 
cited. ; e 


3 Co. go. b. ed in his life-time or not, will bar the iſſue in tail. 
b But why ? —_ the fine is quaſi a judgment, 
and the ide in tail claims the eſtate through 
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his anceſtor, whoſe right was barred by the Judg- 


Denen, * that Nature, A fine with pto- 
T | ee | -. clamations, 


A * * * N b 1 * * 
— if five years after the Vie nue ate 
ſuffered to paſs without claim, will bar every man 
who does not come within the fayings of that act. 
But why ? becauſe there the ſine acts, gugſ in rem, 
for by the proclamations all men are invited to claim, 


if any right they. have, and having failed to do ſs 
within the time preſcribed by law, they are therefore 
| barred. But the caſe of the plaintiff in error does not 
fall within either of theſe concluſions, for he is not 
the iſſue in tail of the conuſor of the fine nor is the 
sue produced againſt him, as a judgment to bar his 
right. If the defendant in error intended to make 
that uſe of it, he ought to have pleaded it to the writ 
of error, and have given the plaintiff an opportunit 
of replying that he claimed within the five years, of, 
that he came within the ſavings of the act. The fine 
is therefore offered, not as a bar to the right of the 
plaintiff in error, by its own force, but as concluſive 
evidence of the ſanity of the conuſor to do another 
act, which is a bar to his right. And ſo, though it 
does not bar the right, it takes away the remedy; and 
though it would not conclude, if pteaded as a judg- 
ment, yet when offered as a piece of evidence, it ſhall 
have the magic virtue of ſcaling vp the Hpv'of the 
court and the jury, the parties and the witneſſes — 

But 


50, A Nr E N DI x. 
But L. know of only one caſe where it has been held 
that a fine is concluſive to the capacity of the conuſor 


to do another act, and that is the caſe of a fine and 

the deed leading the uſes of ſuch fine. In that caſe, 

it has certainly been held for law, that a man whoſe 

right is by law barrable by + a fine, ſhall not be received 

to aver againſt the capacity of the conuſor to execute 

: the deed leading the uſes ; becauſe it is faid, the fine 
It . is the principal, and the, deed the acceſſary; and a 


124. 


| * 


man who is enabled to do the principal, ſhall not be 
held diſabled to do the acceſſary. But that rule of 
law was adopted through neceſſity, becauſe all fines 
operate to uſes, and uſes are governed by the intent. 
Whereas if the deed were avoided, the fine would no 
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longer operate to the uſes, to which it was intended 
to enure, and ſo the fine would in effect be avoided, 
becauſe the uſes of it could not take place. But to 
apply that rule to the caſe of a fine and recovery, it 
would be neceſſary to eſtabliſh two poſitions, neither 
of which is true. Firſt, that the fine is the principal, 
and the recovery the acceſſary ; and, ſecondly, that if 


you avoid the recovery, you alſo avoid the fine. But 
there is not a fingle ſaying in the books, that the fine 
1s the principal, and the recovery the acceſſary ; for 
the only uſe of making the tenant to the præcipe by 
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| fine, is, to put the evidence of there being a good 
tenant to the præcipe on record; and though you 
ſhould avoid the recovery, the fine will nevertheleſs 
ſtand, for the writ of error does not impeach, nor will 
the judgment reach it. And vice verſa, though the 2 Salk. 568. 
fine ſhould be hereafter avoided, yet the recovery | 
would not be thereby avoided, if it were otherwiſe 
good. And with reſpect to a recovery, and a deed 
leading the uſes of a recovery, the law is the very re- 
verſe of what it is in the caſe of a ſine, and a deed 
leading the uſes of a fine. In the caſe of a recovery 
and deed, the drafihbis in more inſtances than one 
been held to be the principal, and the recovery 
the acceſſary; and accordingly a party, whoſe 
right would be otherwiſe barred by the recovery, 
has been allowed to impeach the ſanity of the ©, * * 8 | 
vouchee, at the time of the execution of the deed, 
and fo avoid the operation of the recovery.—But it 
ſeems to he conceived that there is a ſomething or 
other in this caſe, which diſtinguiſhes it out of the 
ordinary rules of law. I will therefore beg leave to 
examine, what that ſomething is, by applying myſelf 
immediately to the interrogatories contained in the 
queſtion. And, firſt, the queſtion imports a doubt, 
whether two or more aQs, do in point of law, make 
one 
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one and the ſame aſſurance : whether the capacity of 
the agent to do one act does not conclude to his capacity 
to do the other 1 and conſequently, whether the capa- 
city of Lord Ely to levy the line, does not conclude te 
= capacity to acknowledge the warrant of attorney : 
but my anſwer is, that there is only one inſtance in 
which the capacity of an agent to do one aQ, concludes 


to his capacity to do another, where the two aQs make 
one aſſurance ; and that is the caſe of a fine and deed 
leading the uſes; but in every other caſe but that, I 
anſwer in the negative ; and 1 prove the truth of my | 

[ anſwer thus. If a man had levied a fine twenty years 
7 | Gitd, Ea. Rep, ago, with intent to make a tenant to the precipe in a 15 
* recovery then intended to be ſuffered, and the recove- 
1 ry is not ſuffered for twenty years after, the fine and 
recovery are in point of law, one and the ſame aſſu- 

| rance, as much as if they were both of the ſame 
term; and yet no man in his ſenſes will ſay that a 


32 Co. 124, 


fine levied twenty years ago, is concluſive! evidence 
of the ſanity of the conuſor twenty years aſter. But 
then the queſtion aſks; where two aQts are done at 
one and the dene time, and one of thoſe 488 is in 
itſelf eoneluſive evidence of the capacity of the agent 
to do that 2@, ſhall it not be concluſive evidence of 
his capacity to do the other? But my anſwer to that 


queſtion 


A P NEN DI x. 
queſtion is alſo in the negatine ; becauſe if it were 


evidence of the agent's capacity to do that act, would be 


concluſiye evidence of his capacity to do any other act 
whatſoever, whether it be made a part of the ſame 


otherwiſcy.then the act which, is in itſelf concluſive 


aſſurance or not. And ſo/if an idiot levied a ſine, and 


ceived to levy fines, and at the ſame time made his 


will, that fame. would be concluſive evidence of. his 


capacity to make ſuch will, which no man in his 


ſenſes, will maintain. But the queſtion enquires far- 


” 


Mansfield's 
Caſe. 


ther, whether, where the two acts, the one of which 
is concluſive in itſelf, and. the other not, make but 


5 


\ 


_ theſe two. circumſtances. put together, do nat make 
ane act : concluſive evidence. of the capacity of the 


agent to do the other? But I anſwer, not, becauſe I | 


believe no two acts can be ſuppoſed more intimately 
connected with each other, both in unity of time, 


and of aſſurance, than a will of a real and perſonal 


eſtate, written upon one and the ſame piece of, paper 
or parchment, and ſubſeribed by one and the ſame 
ſignature; and yet it is clear law, that though. the 


| 


1 
* 


probate of ſuch a will is concluſive evidence of the 


ſanity- of the teſtator; to .make ſuch will, yet it is 


by 
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by no incars-condubre” evidence of his capacity to 
diſpoſe of his real eſtate. And why? evidently be- 
cauſe the capacity of the party to do the two acts, is 
triable by different juriſdictions. And the ſame rta- 

ſon applies to the caſe of the fine and the warrant of 
attorney: for as the capacity of the teſtator in the 

| firſt caſe is triable by the Judge of the Spiritual Court, 
as to the perſonal eſtate, and his capacity as to his 
real eſtate by a jury; ſo in the latter caſe the capacity 
of the conuſor to levy the fine, is triable by the fine it- 
ſelf, and his capacity to acknowledge the warrant, is 
triable by a jury. From all which I am warranited to 
lay it down as a general poſition, that the capacity of 
a party to do one act, is not conclufive to his capacity 
to do another, if his capacity as to that other be tria- 
ble by a different juriſdiction, whether the two acts 

make one and the ſame aſfurance, or are done at one 


and the ſame time or not. 

It will then perhaps be aſked what? and has the fine 
no operation ? is ĩt not even evidence? I anſwer that it 
has albthe operation, it was ever intended to have; it 
has made a good tenant to the præcipe, and has put 
the Eden of it on record : and if the plainti® in 
error had aſſigned for error, that there was not a good 


tenant 


by © » FEE N. b „ 
tenant to the præcipe, he would have been concluded 


by the fine: and further, if the fine had been pleaded = 


to the writ of error, 45. 4. fine with, prochamations, 


upon which five years after the title accrued had run, 
without any claim, and that the plaintiff, in error 


could. ngt reply, that he had claimed, within, the five 
years, of that he came. within the ſavings of the ſta- 
1 tute, he would in like manner haye been barred, by the 
fine, But as the caſe 1 is at Preſent circumſtanged, the 
fine proves nothing concluſively but its own exiſtence. 


I ſay, it proves nothing concluſively but that : but, 
when I ſay ſo, I would not be underſtood to mean, 


that it is not evidence to go to a jury; for, on the 


contrary, I think it is evidence, and evidence of the 


moſt perſuaſive nature, but eſpecially when coupled 


with the inquiſition and warrant of attorney: for 


though I cannot ſubſcribe to the doQrine which the 


queſtion ſeems to inſinuate, that a legal con- 


clufion admits of degrees of comparative ſtrength, 


» * 


or that it is more or leſs concluſive at different 


times; and though I can no more admit that - 


three pieces of evidence, none of which is con- 


cluſive in itſelf, do altogether amount to a con 


cluſion, than I can, that three cyphers make an unit, 


yet I feel very ſenſibly that perſuaſive evidence may be 


more 


more of leſs ſtrong according to its nature; and that 
to eſtabliſt one and 


* * . 


three pieces of evidence ten 


. And therefore, upon the whole, 
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